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Bold denotes decision by circuit court in its appellate capacity.

ADMINISTRATIVE LAW

Department of Highway Safety and Motor Vehicles
Driver's license see, LICENSING Driver's license

Licensing Driver's license see, LICENSING Driver's license

Licensing

APPEALS

Certiorari Default Vacation Irreparable harm Passage of time
removing plaintiff's ability to make claim 13CIR 26a

Certiorari Discovery orders Employment agreement between attorney
and medical provider's parent company 15CIR 27b

Default Vacation Certiorari Irreparable harm Passage of time
removing plaintiff's ability to make claim 13CIR 26a

Discovery orders Employment agreement between attorney and medical
provider's parent company Certiorari 15CIR 27b

Liens Assessment Foreclosure Surplus funds
Standing to appeal 9CIR 4a

Real property Homeowners associations
Foreclosure Disbursement of surplus funds
9CIR 4a

Disbursement

Assessment  lien
Standing to appeal

ATTORNEYS

Disqualification Mootness Voluntary withdrawal 11CIR 47a

Malpractice Failure, in underlying action for breach of guaranty, to
object and move for directed verdict based on plaintiff's failure to put
into evidence or reestablish original note reflecting debt that was
subjectof guaranty ~ Action neither contributing to judgment against
client nor proximately causing client any damages 11CIR 39a

Misconduct  Allegations that opposing counsel was plotting to have
plaintiff falsely arrested and incarcerated in order to coerce favorable
settlement of civilaction ~ Sanctions Denial Actions nottakenin
bad faith, vexatiously, wantonly, or for oppressive reasons 11CIR 47a

Misconduct  Failure to disclose possession of privileged materials
Sanctions Denial Actions not taken in bad faith, vexatiously,
wantonly, or for oppressive reasons 11CIR 47a

Misconduct Sanctions Denial Actions not taken in bad faith,
vexatiously, wantonly, or for oppressive reasons 1 1CIR 47a

Misconduct  Sanctions Due process 11CIR 47a

Misconduct  Securing and using confidential attorney client communica
tions of opposing counsel ~Sanctions Denial Actions not taken in
bad faith, vexatiously, wantonly, or for oppressive reasons 1 1CIR 47a

ATTORNEY'S FEES

Discovery Employment agreement between attorney and plaintiff
medical provider's parent company  Appeals Certiorari 15CIR 27b

Insurance see, INSURANCE Attorney's fees

Justiciable issues Claim or defense not supported by material facts or
applicable law Insurance Personal injury protection Benefits
paid in full prior to medical provider's action against insurer CO 71a

Prevailing party Contracts Payment dispute between contractor and
subcontractor 17CIR 28a

CIVIL PROCEDURE

Default Sanction for discovery violations 9CIR 34a

Default Vacation Appeals Certiorari Irreparableharm Passage
of time removing plaintiff's ability to make claim 13CIR 26a

Discovery Failure to comply Sanctions 9CIR 34a; CO 88b

Dismissal Failure to prosecute  Notice and hearing 11CIR 19a

Failure to prosecute  Dismissal Notice and hearing 11CIR 19a

Pleadings Striking Sanction for discovery violations 9CIR 34a

Sanctions Discovery Failure to comply 9CIR 34a; CO 88b

Service of process Defects Return of service regular on its face
Rebuttal Mere denial of receipt of service 13CIR 26a

CIVIL PROCEDURE (continued)

Service of process Defects Service on guest at defendant's residence
Evidentiary hearing 11CIR 8a
Service of process Invalidation Judges Departure from neutrality

Questioning of defendant regarding other cases in which defendant
may have been involved Answers factored into judge's decision to
invalidate service 13CIR 26a
Summary judgment Affidavit in opposition to motion Inadequacy
Conclusory opinion 17CIR 60a
Summary judgment Opposing affidavit
opinion 17CIR 60a

Inadequacy Conclusory

CONTRACTS

Employment Wrongful termination At will employment 11CIR 43a

Employment Wrongful termination At willemployment Agreement
affording employer 30 day cure period following employee's notice of
termination Reciprocity 11CIR 43a

Jurisdiction Non residents Recording of one telephone call into state
1CIR 33a

Jurisdiction Non residents
contract 1CIR 33a

Leases Jury trial Waiver Scope of waiver Claims related to
lease Premisesliability Tenant injured in slip and fall on apartment
premises Complaint alleging breach of duty to tenant as invitee to
maintain premises in reasonably safe condition 4CIR 33b

Subcontracts Breach by contractor Attorney's fees Prevailing party
17CIR 28a

Subcontracts Hold harmlessclause Scope Subcontractor's contrac
tual and quasi contractual claims against contractor and project owner
11CIR 37a

Subcontracts Indemnification of contractor and project owner for claims
arising out of or related to subcontractor's work Scope
Subcontractor's contractual and quasi contractual claims against
contractor and project owner 11CIR 37a

Venue and jurisdiction provisions of

CREDITORS' RIGHTS

Garnishment Exemptions Head of household CO 72b
CRIMINAL LAW
Argument Shifting of burden of proof Prosecutor in DUI trial asking

jury why someone would choose to have their license suspended
instead of providing breath sample or doing roadside exercises New
trial 11CIR 12a

Arrest Driving under influence Probable cause CO 73a

Arrest Driving underinfluence Probablecause Fellow officerrule
Inconsistencies between fellow officer's allegations and video of
defendant CO 89b

Contracting without license Restitution Disgorgement of entire
amount paid/actual damages suffered SCIR 3a

Corpusdelicti Independent establishment Driving under influence
Proximity to vehicle registered to defendant and abandoned in ditch
CO8la

Counsel Disqualification Conflictofinterest Prior representation of
codefendant Materially adverse interests 19CIR 61a

Discovery Investigative subpoena Medicalrecords Nexusbetween
medical records and pending criminal investigation Evidence
Probable cause affidavit of officer responding to crash scene CO 89a

Discovery Medicalrecords Investigative subpoena Nexusbetween
medical records and pending criminal investigation Evidence
Probable cause affidavit of officer responding to crash scene CO 89a

Driving under influence Arrest Probable cause CO 73a

Driving underinfluence Arrest Probable cause Fellow officerrule
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defendant CO 89b
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CRIMINAL LAW (continued)

Driving under influence Evidence Refusal to perform field sobriety
exercises Relevance Defendant not advised of adverse conse
quences CO 73a

Driving under influence Evidence Statements of defendant Pre
Miranda statement against interest Corpus delicti Independent
establishment Proximity to vehicle registered to defendant and
abandoned in ditch CO 81a

Driving with canceled, suspended or revoked license Evidence
Content of notification stopping officer received from automatic
license plate reader 11CIR 7a

Evidence Driving under influence Field sobriety exercises CO 73a

Evidence Driving under influence Refusal to perform field sobriety

exercises Relevance Defendant not advised of adverse conse
quences CO 73a
Evidence Driving under influence Statements of defendant Pre

Miranda statement against interest Corpus delicti Independent
establishment Proximity to vehicle registered to defendant and
abandoned in ditch CO 81a

Evidence Driving with canceled, suspended or revoked license
Content of notification stopping officer received from automatic
license plate reader 11CIR 7a

Evidence Field sobriety exercises CO 73a

Evidence Statements of defendant Pre Miranda statement against
interest Corpusdelicti Independentestablishment Proximity to
vehicle registered to defendant and abandoned in ditch CO 81a

Field sobriety exercises Consent CO 73a

Field sobriety exercises Reasonable suspicion CO 73a

Field sobriety exercises Refusal toperform Evidence Relevance
Defendant not advised of adverse consequences CO 73a

Hearings Probablecause Adversarialhearing Eligibility Defen
dant not in custody 11CIR 46a

Immunity Stand Your Ground law  Sufficiency of motion 18CIR 63a

Information Amendment Relationback Amendment ofcharge that
defendant "carried" firearm to instead charge "actual possession”
12CIR 44a

Jury Play back of testimony Scope Play back of portion of direct
testimony of witness without playing back relevant cross examina
tion New trial 11CIR 9a

Limitation of actions Information Amendment Relation back
Amendment of charge that defendant "carried" firearm to instead
charge "actual possession" 12CIR 44a

New trial Argument Shifting of burden of proof Prosecutor in DUI
trial asking jury why someone would choose to have their license
suspended instead of providing breath sample or doing roadside
exercises 11CIR 12a

Newtrial Jury Play backoftestimony Scope Play backofportion
of direct testimony of witness without playing back relevant cross
examination 11CIR 9a

Probation Revocation Identity of defendant as person placed on
probation  Sufficiency of evidence 11CIR 14a

Restitution Contracting without license Disgorgement of entire
amount paid/actual damages suffered SCIR 3a

Search and seizure  Arrest Driving under influence
CO73a

Search and seizure Arrest Driving underinfluence Probable cause
Fellow officer rule Inconsistencies between fellow officer's
allegations and video of defendant CO 89b

Search and seizure Consent Field sobriety exercises CO 73a

Search and seizure  Field sobriety exercises CO 73a

Search and seizure Stop Vehicle Officer acting outside jurisdic
tion Off duty university police officer Off campusstop Citizen's
arrest CO 89b

Search and seizure Stop Vehicle Officer acting outside jurisdic
tion Off duty university police officer Off campusstop Mutual
aid agreement CO 89b

Probable cause

CRIMINAL LAW (continued)

Search and seizure Stop Vehicle Reasonable suspension
cation from automatic license plate reader 11CIR 7a

Searchandseizure Stop Vehicle Tagon vehicleactually registered
to trailer 11CIR 18a

Search and seizure Vehicle Stop Officer acting outside jurisdic
tion Off duty university police officer Off campusstop Citizen's
arrest CO 89b

Search and seizure Vehicle Stop Officer acting outside jurisdic
tion Off duty university police officer Off campusstop Mutual
aid agreement CO §9b

Search and seizure Vehicle Stop Reasonable suspension
cation from automatic license plate reader 11CIR 7a

Searchandseizure Vehicle Stop Tagon vehicle actually registered
to trailer 11CIR 18a

Search and seizure  Vehicle Welfare check CO 73a

Self defense Stand Your Ground law Immunity Sufficiency of
motion 18CIR 63a

Sentencing 10/20/Life statute Mandatory minimum Limitation of
actions Untimely amendment of information to raise 10/20/Life
enhancement 12CIR 44a

Sentencing Considerations Nolle prossed charge 15CIR 27a

Sentencing Restitution Contracting without license Disgorgement
of entire amount paid/actual damages suffered SCIR 3a

Stand Your Ground law Immunity Sufficiency of motion 18CIR 63a

Statements of defendant Evidence Pre Miranda statement against
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vehicle registered to defendant and abandoned in ditch CO 81a
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DISSOLUTION OF MARRIAGE

Maritalhome Settlementagreement Exclusive possession past date of
child'sminority Consideration Percentage of positive net equity
Calculation methodology 13CIR 58a

Settlement agreement Maritalhome Exclusive possession past date of
child's minority Consideration Percentage of positive net equity
Calculation methodology 13CIR 58a

EVIDENCE

Hearsay Exceptions Businessrecords Unsworn, unsigned telephonic
statement of insured at time he completed insurance application CO
76a

Hearsay Exceptions Former testimony Unsworn, unsigned tele

phonic statement of insured at time he completed insurance application
CO 76a
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GARNISHMENT INSURANCE (continued)
Exemptions Head of household CO 72b Personal injury protection Conditions precedent Examination under
oath see, Personal injury protection Examination under oath
INSURANCE Personal injury protection Conditions precedent to suit Demand
Application Misrepresentations Materiality Garaging location letter see, Demand letter
11CIR 11a Personal injury protection Coverage Affirmative defenses Validity

Application Misrepresentations Personal injury protection Resident
ofhousehold Evidence Unsworn, unsigned telephonic statement
of insured at time he completed application CO 76a

Application Misrepresentations Rescission of policy/recomputation
of premium CO 79a

Application Misrepresentations Waiver of defense 9CIR 30a

Attorney's fees Discovery Employment agreement between attorney
and medical provider's parent company Appeals Certiorari 15CIR
27b

Attorney's fees Justiciable issues Claim or defense not supported by
material facts or applicable law  Personal injury protection Benefits
paid in full prior to medical provider's action against insurer CO 71a

Attorney's fees Personal injury protection Discovery Employment
agreement between attorney and medical provider's parent company
Appeals Certiorari 15CIR 27b

Automobile All risk Exclusions Mechanical
damage caused by contaminated fuel 11CIR 6a
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and medical provider's parent company  Appeals Certiorari 15CIR
27b
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Homeowners Discovery Insurer's failure tocomply = Sanctions 9CIR
34a

Limitation of actions Personal injury protection Coverage Medical
benefits Commencement of limitations period CO 72a

Limitation of actions Personal injury protection Coverage Medical
benefits Commencement of limitations period Hospital bill CO
T2a

Misrepresentations Application Personal injury protecction

Resident of household Evidence Unsworn, unsigned telephonic
statement of insured at time he completed application CO 76a

Misrepresentations Application Personal injury protec
tion Materiality Garaging location 11CIR 11a
Misrepresentations Application Personal injury protec

tion Rescission of policy/recomputation of premium CO 79a

Misrepresentations Application Waiver of defense 9CIR 30a

Personal injury protection  Application = Misrepresentations
Materiality ~Garaging location 11CIR 11a

Personal injury protection Application ~ Misrepresentations

Rescission of policy/recomputation of premium CO 79a

Personal injury protection Application Misrepresentations Resident
ofhousehold Evidence Telephonic statement of insured at time he
completed application CO 76a

Personal injury protection Application Misrepresentations Resident
ofhousehold Evidence Unsworn, unsigned telephonic statement
of insured at time he completed application CO 76a
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of defense 9CIR 30a

Personal injury protection Attorney's fees
Attorney's fees

Waiver

see, INSURANCE

of demand letter Amendment of affirmative defense to challenge
validity of demand letter CO 84a
Personal injury protection Coverage

Medical benefits Affirmative
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56a
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medical condition CO 87a

Personal injury protection Coverage Medical benefits Exhaustion
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Personal injury protection Coverage Medical bene
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based on statutory fee schedule not elected in policy 9CIR 5a; 9CIR
5b; 9CIR 29d
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CO 85a
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Personal injury protection Exhaustion of policy limits Gratuitous
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Departure from neutrality Invalidation of service of pro
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defendant may have been involved Answers factored into judge's
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JURISDICTION

Landlord tenant Return of security deposit Tenant's action against
landlord Service of process Defects Service on guest at land
lord's residence  Evidentiary hearing 11CIR 8a

Non residents Contracts Venue and jurisdiction provisions of contract
1CIR 33a

Non residents Recording of one telephone call into state 1CIR 33a

Service of process Defects Return of service regular on its face
Rebuttal Mere denial of receipt of service 13CIR 26a

Serviceof process Defects Service on guest at defendant's residence
Evidentiary hearing 11CIR 8a

Service of process Invalidation Judges Departure from neutrality
Questioning of defendant regarding other cases in which defendant
may have been involved Answers factored into judge's decision to
invalidate service 13CIR 26a

JURY TRIAL

Waiver Contractual provision Lease Scope of waiver Injuries
relatedtolease Premisesliability Tenant injured inslip and fall on
apartment premises Complaint alleging breach of duty to tenant as
invitee to maintain premises in reasonably safe condition 4CIR 33b

LANDLORD-TENANT

Security deposit Return Tenant's action against landlord ~ Service of
process Defects Evidentiary hearing 11CIR 8a

Security deposit Return Tenant's action against landlord Service of
process Defects Service on guest at landlord's resi

dent Evidentiary hearing 11CIR 8a

LICENSING

Driver'slicense Drivingrecord Correction Mandamus
of administrative remedies 2CIR 1b

Driver'slicense Drivingrecord Correction Removalofout of state
convictions Mandamus Absence of clear legal right 2CIR 1b

Driver's license Driving record Modification Removal of citations
and suspension from record Criminal citations 2CIR 1a

Driver's license Revocation Permanent Fourth DUI conviction
Adjudication withheld for fourth offense 13CIR 25a

Driver'slicense Suspension Driving underinfluence Lawfulness of
stop Activation of emergency lights during stop for purpose of
welfare check 4CIR 2a

Driver'slicense Suspension Driving underinfluence Lawfulness of
stop Erratic driving pattern 4CIR 2a

Driver'slicense Suspension Driving underinfluence Lawfulness of
stop Welfare check 4CIR 2a

Driver'slicense Suspension Refusal to submit to blood, breath or urine
test Misrepresentation about consequences of field sobriety

Exhaustion

exercises Relevance to validity of breath test refusal 133CIR 24a
LIENS
Assessment Foreclosure Surplusfunds Disbursement Appeals
Standing 9CIR 4a
LIMITATION OF ACTIONS
Criminal case Information Amendment Relation back

Amendment of charge that defendant "carried" firearm to instead
charge "actual possession" 12CIR 44a

Insurance Personal injury protection Coverage Medical benefits
Commencement of limitations period CO 72a

Insurance Personal injury protection Coverage Medical benefits
Commencement of limitations period Hospital bill CO 72a

MANDAMUS

Department of Highway Safety and Motor Vehicles Licensing
Driver's license Driving record Correction Exhaustion of
administrative remedies 2CIR 1b

MANDAMUS (continued)

Department of Highway Safety and Motor Vehicles Licensing
Driver's license Driving record Correction Removal of out of
state convictions Absence of clear legal right 2CIR 1b

Property appraiser Advaloremtaxes Exemptions Leasehold interest
in government owned property Entitlement to exemption
Determination by property appraiser Adequate alternative legal
remedy 13CIR 22a

Property appraiser Advaloremtaxes Exemptions Leasehold interest
in government owned property Entitlement to exemption
Determination by property appraiser Clear legal right 13CIR 22a

MUNICIPAL CORPORATIONS

Zoning Non conforminguse Continuation of formerly permitted use
11CIR 20a

Zoning Non conforminguse Sunsetting of code provision for vacant
land being used as nonconforming use Applicability Property
being used as automobile towing and storage operation 11CIR 20a

REAL PROPERTY
Easements Express Submerged lands Boatyard owner's access to
area between boatlift piers and navigation channel of river 17CIR 64a

Homeowners associations Assessments Lien Foreclosure Surplus
funds Disbursement Appeals Standing 9CIR 4a
Leases Jury trial Waiver Scope of waiver Claims related to

lease Premisesliability Tenantinjured in slip and fall on apartment
premises Complaint alleging breach of duty to tenant as invitee to
maintain premises in reasonably safe condition 4CIR 33b

Riparian rights Boatyard owner's access to area between boatlift piers
and navigation channel of river 17CIR 64a

TAXATION

Ad valorem Exemptions Leasehold interest in government owned
property Entitlement to exemption Determination by property
appraiser Mandamus Adequate alternative legal remedy 13CIR
22a

Ad valorem Exemptions Leasehold interest in government owned
property Entitlement to exemption Determination by property
appraiser Mandamus Clear legal right 13CIR 22a

Exemptions Ad valorem Leasehold interest in government owned
property Entitlement to exemption Determination by property
appraiser Mandamus Adequate alternative legal remedy 13CIR
22a

Exemptions Ad valorem Leasehold interest in government owned
property Entitlement to exemption Determination by property
appraiser Mandamus Clear legal right 13CIR 22a

TORTS

Apartment complex Premises liability Jurytrial Waiver Lease
Tenant asserting defendant's breach of duty to her as invitee to
maintain premises in reasonably safe condition 4CIR 33b

Attorneys Malpractice Failure, in underlying action for breach of
guaranty, to object and move for directed verdict based on plaintiff's
failure to put into evidence or reestablish original note reflecting debt
that was subject of guaranty ~ Action neither contributing to judgment
against client nor proximately causing client any damages 11CIR 39a

Jurytrial Waiver Leaseagreement Tenantinjuredin slipand fallon
apartment premises Complaint alleging breach of duty to tenant as
invitee to maintain premises in reasonably safe condition 4CIR 33b

Legal malpractice Failure, in underlying action for breach of guaranty,
to object and move for directed verdict based on plaintiff's failure to
put into evidence or reestablish original note reflecting debt that was
subjectof guaranty  Action neither contributing to judgment against
client nor proximately causing client any damages 11CIR 39a

Premises liability ~Slip and fall Jury trial Waiver Lease Tenant
asserting defendant's breach of duty owed to her as invitee to maintain
premises in reasonably safe condition 4CIR 33b
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TORTS (continued)

Slipandfall Jurytrial Waiver Lease Tenantassertingdefendant's
breach of duty owed to her as invitee to maintain premises in reason
ably safe condition 4CIR 33b

ZONING
Non conforminguse Continuation of formerly permitted use 11CIR 20a
Non conforming use Sunsetting of code provision for vacant land being
used as nonconforming use  Applicability Property being used as
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Licensing Driver’s license Driving record Petition for writ of
mandamus ordering Department of Highway Safety and Motor
Vehicles to remove four citations and suspension from driving record
is denied where citations are not civil citations to which statute
regarding removal applies, but criminal citations not addressed in
statute

BENJAMIN WHITFIELD, JR, Petitioner, v. STATE OF FLORIDA, FLORIDA
DEPARTMENT OF HIGHWAY SAFETY AND MOTOR VEHICLES, Respondents.
Circuit Court, 2nd Judicial Circuit (Appellate) in and for Leon County. Case No. 2019
CA 001023. February 19,2020. Counsel: ElanaJ. Jones, Assistant General Counsel,
DHSMYV, Tallahassee, for Respondent.

ORDER DENYING PETITION

FOR WRIT OF MANDAMUS

(CHARLES W.DODSON, J.) THIS CAUSE came before the Court
upon Petitioner Whitfield’s “Petition for Writ of Mandamus,” filed
April23,2019. After reviewing the Petition, the Response, the Reply,
the Amended Reply, and being otherwise fully advised in the
premises, the Court makes the following findings of fact and conclu-
sions of law:

Petitioner Whitfield asserts that the Respondent Department of
Highway Safety and Motor Vehicles (“Department”) has improperly
refused to remove four citations (5148FJL, 0174GFK, 1190RIS, and
3059SCF) from his driving record, and has improperly suspended his
driver’s license as aresult. As relief Petitioner Whitfield requests this
Court to issue a Writ of Mandamus compelling the department to
remove the citations and suspension from his driving records. (Pet. at
2).

In order “to show entitlement to a writ of mandamus, the petitioner
must demonstrate a clear legal right to the performance of the act
requested, an indisputable legal duty on the part of the respondent, and
that no other adequate remedy exists.” Turner v. Singletary, 623 So.
2d 537,538 (Fla. 1st DCA 1993).

Here, Petitioner Whitfield asserts that § 318.15(1) Fla. Stat. entitles
him to removal of the citations from his driving record, he is mistaken.
Asthe Respondent shows, and as can be seen from Petitioner’s Reply
App. A at 1, the four citations complained of are not civil citations to
which § 318.15(1) Fla. Stat. applies, but rather criminal citations
which are not addressed in that statute. Therefore, Petitioner Whitfield
has failed to assert a clear legal right to the performance of the act
requested or an indisputable legal duty on the part of the respondent,
and so has not shown an entitlement to the requested relief.

Accordingly, it is ORDERED and ADJUDGED that mandamus
relief is hereby DENIED.

* * *

Licensing Driver’s license Revocation Driving record
Correction Mandamus Where licensee has neither exhausted
administrative remedies for correction of driving record to remove out-
of-state convictions nor sought proper review of license revocation
through petition for writ of certiorari, there is no legal duty that
Department of Highway Safety and Motor Vehicles failed to perform
Further, department correctly included licensee’s out-of-state convic-
tions in his Florida driving record Petition for writ of mandamus is
dismissed

DORSEY W. SUTTON, JR., DC # L01135, Petitioner, v. STATE OF FLORIDA,
DEPARTMENT OF HIGHWAY SAFETY AND MOTOR VEHICLES, Respon
dent(s). Circuit Court, 2nd Judicial Circuit (Appellate) in and for Leon County. Case

No. 2019 CA 001805. March 2, 2020. Counsel: Elana J. Jones, Assistant General
Counsel, DHSMV, Tallahassee, for Respondent.

ORDER DISMISSING PETITION
FOR WRIT OF MANDAMUS

(RONALD W.FLURY,J.) THIS CAUSE comes before the Court on
Petitioner’s “Petition for Writ of Mandamus” filed on July 24, 2019.
The Court, having considered the petition, the response, the reply, the
file, and being otherwise fully advised in the premises, finds as
follows:

Mandamus is an extraordinary common law remedy used to
enforce an established legal right by compelling a person in an official
capacity to perform a ministerial duty required by law. Pace v.
Singletary, 633 So.2d 516 (Fla. 1st DCA 1994); Soto v. Bd. of Cnty.
Comm’rs of Hernando Cnty., 716 So. 2d 863, 864 (Fla. 5th DCA
1998) [23 Fla. L. Weekly D2064d]. In order to be entitled to manda-
mus relief, the Petitioner must establish that he has a clear legal right
to the requested action, that the Respondent has a clear legal duty to
perform the requested action, and that no other adequate legal remedy
exists. Turnerv. Singletary, 623 So.2d 537,538 (Fla. 1st DCA 1993).
Mandamus is also unavailable to compel the performance of a
discretionary act, unless the Petitioner can show an abuse of discre-
tion. Id., at 537. “A ministerial duty is one which is positively imposed
by law to be performed at a time and in a manner or upon conditions
which are specifically designated by the law itself absent any
authorization of discretion to the agency.” Solomon v. Sanitarians’
Registration Bd., 155 So. 2d 353, 356 (Fla. 1963).

In the instant case, Petitioner failed to avail himself of the proper
remedy and there is no duty for Respondent to discharge; thus, the
Petition for Writ of Mandamus shall be dismissed.

Petitioner failed to follow the proper procedure to challenge the
entries on his Florida driver record which he alleges are incorrect
(Respondent’s Ex. A). Rule 15A-1.0195, Florida Administrative
Code provides the following for drivers whose Florida driver licenses
have been revoked:

Any person whose driving privilege has been cancelled, suspended or

revoked, may petition the Department for an administrative review to

present evidence showing why their driving privilege should not have
been cancelled, suspended or revoked. Application for such review
shall be made by personal letter specifying the action for which the
review is requested, and the documents in the possession of the
Department which the licensee requests to review.

If the driver disagrees with the findings of the administrative review,
resulting in the driver’s continued revocation, the proper remedy is a
petition for writ of certiorari within 30 days of the Department’s
findings. Section 322.31, Florida Statutes, states the following:
The final orders and rulings of the department wherein any person is
denied a license, or where such license has been canceled, suspended,
or revoked, shall be reviewable in the manner and within the time
provided by the Florida Rules of Appellate Procedure only by a writ
of certiorari issued by the circuit court in the county wherein such
person shall reside, in the manner prescribed by the Florida Rules of
Appellate Procedure, any provision in chapter 120 to the contrary
notwithstanding.

See also Department of Highway Safety and Motor Vehicles v. Spells,
502 So. 2d 19, 21 (Fla. 2d DCA 1986) (finding that despite the
Department’s delay in notifying him of the revocation of his license
for 10 years, pursuant to Section 322.27(5), Florida Statutes, the
Petitioner still had the remedy of appearing before a departmental
hearing officer to demonstrate why his license should not have been
revoked).

Petitioner did not file a petition with the Department to challenge
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the basis of his revocation and did not submit a personal letter
specifying the action which was the basis of his request for review and
the documents in the Department’s possession which he wished to
review. Petitioner merely alleges that he called the Department “on a
number of occasions” for a correction of his driver history. (Petition
at 3). Petitioner further makes an allegation concerning what Depart-
ment employees, whom he does not name, told him “in effect”
concerning his supposed inquiries of the Department. (/d.). He then in
his petition places in quotation marks his interpretation of what was
allegedly stated concerning removal of the Virginia convictions from
his record. Further, Petitioner failed to provide any documentation that
he mailed copies the September 10, 2014, transcript of his driver
history from Virginia. (Petitioner’s Ex. B). Consequently, Petitioner
has not exhausted his administrative remedies, nor sought the proper
review of the Department’s findings through a petition for writ of
certiorari. As a result, Petitioner’s Petition for Writ of Mandamus
should be dismissed.

The Court notes that officials with the Commonwealth of Virginia
did not assert in its May 10, 2019, correspondence to Petitioner that
there were no violations for Petitioner, as he inaccurately quotes in his
petition, but that “there were no violations found” for him in the State
of Virginia. (emphasis added). (Petition at 3; Petitioner’s Ex. C).
Petitioner failed to note that the Deputy Clerk went on to state on her
letter that the court purges documents after 10 years. Consequently,
this letter does not provide proof that Petitioner did not commit the
May 26, 1976, and December21, 1987, violations listed on his Florida
driver record.

Moreover, even if Petitioner had pursued the correct remedy for
review of his revocation and driving record, the Department properly
included Petitioner’s Virginia convictions on his Florida driver record.
Florida’s duty to include Petitioner’s Virginia convictions on his
Florida driving record arises from the Driver License Compact,
codified in Section 322.44, Florida Statutes. Article III of Section
322.44, in pertinent part, requires the following:

The licensing authority of a party state shall report each conviction of

a person from another party state occurring within its jurisdiction to

the licensing authority of the home state of the licensee. . . .

Section 322.44, Article IV, (1)(b), mandates the following:

(1) The licensing authority in the home state, for the purposes of
suspension, revocation, or limitation of the license to operate a motor
vehicle, shall give the same effect to the conduct reported, pursuant to
article III, as it would if such conduct had occurred in the home state,
in the case of convictions for:

(b) Driving a motor vehicle while under the influence of alcoholic
beverages or a narcotic drug, or under the influence of any other drug
to a degree which renders the driver incapable of safely driving a
motor vehicle, as provided by s. 316.193;

Further, Section 316.193(6)(m), Florida Statutes, states, in pertinent

part, as follows
.. .Forthe purposes of this section, any conviction for a violation of s.
327.35; aprevious conviction for the violation of formers. 316.1931,
former s. 860.01, or former s. 316.028; or a previous conviction
outside this state for driving under the influence, driving while
intoxicated, driving with an unlawful blood-alcohol level, driving
with an unlawful breath-alcohol level, or any other similar alcohol-
related or drug-related traffic offense, is also considered a previous
conviction for violation of this section.

(Emphasis added)

Pursuant to the requirements of Section 322.44, the Department
correctly included Petitioner’s convictions on his Florida driver
record. The Department received information from the Common-
wealth of Virginia, Division of Motor Vehicles, an Order of Revoca-

tion and Suspension due to Petitioner’s conviction on May 26, 1976,
of Driving While Intoxicated. (Respondent’s Ex. B). As required by
Section 322.44, this conviction was included on Petitioner’s Florida
driver record. (Respondent’s Ex. A).

The Department also received information from the Virginia
Department of Motor Vehicles concerning a second conviction of
Petitioner. On December 21, 1987, Petitioner was convicted of
Driving While Intoxicated. (Respondent’s Ex. C). As required by
Section 322.44, this conviction was also included on Petitioner’s
Florida driver record. (Respondent’s Ex. A).

Accordingly, there is no legal duty which the Department has
failed to perform.

BASED ON THE FOREGOING, it is

ORDERED AND ADJUDGED that Petitioner’s Petition for Writ
of Mandamus is hereby DISMISSED. The Clerk is directed to
CLOSE this file.

* * *

Licensing Driver’s license Suspension Lawfulness of stop
Deputy who observed licensee driving significantly below speed limit,
veering into curb, and stopping in middle of roadway for more than 30
seconds had reasonable suspicion for traffic stop Stop was also
justified as welfare check Deputy’s activation of his emergency lights
did not transform welfare check into search and seizure where
activation of lights was necessary to alert other drivers to vehicle
stopped in middle of rural road at midnight Petition for writ of
certiorari is denied

MAUREEN ANN MARTIN, Petitioner, v. DEPARTMENT OF HIGHWAY SAFETY
AND MOTOR VEHICLES, Respondent. Circuit Court, 4th Judicial Circuit
(Appellate) in and for Duval County. Case No. 16 2018 AP 64, Division AP A. March
2,2020. Petition for Writ of Certiorari from the decision of the State Department of
Highway Safety and Motor Vehicles. Counsel: David M. Robbins, Susan Z. Cohen,

and John N. Kessenich, for Petitioner. Mark L. Mason, Assistant General Counsel,
DHSMYV, for Respondent.

(PER CURIAM.) This cause is before this Court on Petitioner
Maureen Ann Martin’s Petition for Writ of Certiorari, filed on June
20, 2018. The Petition argues that: (1) Department’s order failed to
comply with the essential requirements of the law and failed to afford
due process when the hearing officer determined there was compe-
tent, substantial evidence to justify Deputy Pritchard’s initial stop of
Petitioner; and (2) the Department failed to comply with the essential
requirements of the law and failed to afford Petitioner her due process
right to a hearing with the appearance of impartiality.

On certiorari review of an administrative action, this Court’s
standard of review is “limited to a determination of whether proce-
dural due process was accorded, whether the essential requirements
of the law had been observed, and whether the administrative order
was supported by competent, substantial evidence.” Dep 't of Highway
Safety and Motor Vehicles v. Luttrell, 983 So.2d 1215, 1217 (Fla. 5th
DCA 2008) [33 Fla. L. Weekly D1625a]; see also Dep 't of Highway
Safety and Motor Vehicles v. Trimble, 821 So.2d 1084, 1085 (Fla. 1st
DCA 2002) [27 Fla. L. Weekly D807a].

€]

On the night in question, Deputy Pritchard observed the Peti-
tioner’s vehicle travelling an estimated 10 miles per hour along a
stretch where the speed limit was 30-35 miles per hour and, later, 45
miles per hour. The vehicle drifted, eventually striking the curb.
Petitioner corrected her vehicle back into the travel lane but came to
acomplete stop in the middle of the roadway. Deputy Pritchard waited
approximately 30 seconds to see if the vehicle would move. When it
did not, he activated his lights and went to check on the Petitioner.
This is competent, substantial evidence to justify Deputy Pritchard’s
initial stop of Petitioner.
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Petitioner argues that these facts are virtually identical to those in
Beahan v. State, 41 So. 3d 1000 (Fla. 1st DCA 2010) [35 Fla. L.
Weekly D1760b]. In Beahan, the driver was in an area known for drug
transactions. The defendant “dr[ove] his car slowly down the street
and stop[ed] in front of several of the housing units. . . . After proceed-
ing down the street past several of the residences, the defendant turned
around and headed in the other direction. He could have reversed
course by making a three-point turn but instead he made a U-turn by
driving his vehicle up over the curb on the opposite side of the street.”
Id. at 1001. The First District held that the officer did not have a
reasonable suspicion that the defendant was impaired at the time of the
stop. Id. at 1002.

Petitioner’s driving pattern is distinguishable from Beahan. The
driver in Beahan drove over the curb as part of making a U-turn. Any
stops made by that vehicle were in front of housing units in a high drug
traffic area. Here, Petitioner’s vehicle was going significantly below
the speed limit—but not stopping. Then she veered into the curb. After
correcting the vehicle back into the roadway, she came to a complete
stop in the lane of travel. The Deputy did not immediately activate his
lights. Instead, he gave Petitioner approximately 30 seconds to move.
Only when she remained immobile for that length of time, did he
begin to investigate. We hold these facts provide reasonable suspicion
for the Deputy to initiate a traffic stop. Even if this did not constitute
reasonable suspicion, the interaction would be fully justified under
another theory.

Under the community caretaking doctrine, a law enforcement
officer may stop a vehicle “without reasonable suspicion of criminal
activity if the stop is necessary for public safety and welfare.” Majors
v. State, 70 So. 3d 655, 661 (Fla. 1st DCA 2011) [36 Fla. L. Weekly
D1355a]. The purpose of such a stop, or welfare check, is to determine
whether the driver needs assistance due to illness, fatigue, or impair-
ment. Dep 't of Highway Safety and Motor Vehicles v. DeShong, 603
So. 2d 1349, 1352 (Fla. 2d DCA 1992). However, a welfare check
“must be based on specific articulable facts showing that the stop was
necessary for the protection of the public.” Majors, 70 So. 3d at 661.

Welfare checks “ ‘are considered consensual encounters that do not
involve constitutional implications’ ” because the driver may choose
whether to comply with law enforcement’s requests. Dermio v. State,
112 So.3d 551,555 (Fla.2d DCA 2013) [38 Fla. L. Weekly D776a].
A consensual encounter with law enforcement transforms into a
seizure when, based on the totality of the circumstances, a reasonable
person would believe he or she is not free to leave. Golphin v. State,
945 So.2d 1174, 1182 (Fla. 2006) [31 Fla. L. Weekly S845a] (citing
United States v. Mendenhall, 446 U.S. 544, 554-55 (1980)).

Here, competent, substantial evidence also supports a finding that
Deputy Pritchard initially stopped Petitioner to conduct a welfare
check. Deputy Pritchard testified to stopping Petitioner because he
was concerned that she had a medical emergency or problems with her
vehicle. Petitioner’s driving pattern was consistent with that of a driver
who had a medical emergency or a mechanical issue with his or her
vehicle. Petitioner drove slowly, approximately 20 miles per hour
under the speed limit, and drifted to the curb. Petitioner’s vehicle
struck the curb, returned to the roadway, and stopped in the middle of
the road for at least 30 seconds.

Further, Deputy Pritchard’s activation of his emergency lights did
not transform the welfare check into a search or seizure. The activation
of lights during an encounter with law enforcement “is one important
factor to be considered in a totality-based analysis as to whether a
seizure has occurred.” G.M. v. State, 19 So. 3d 973, 979 (Fla. 2009)
[34 Fla. L. Weekly S568a]. Petitioner stopped her vehicle in the
middle of a rural road at midnight. A reasonable person would have
determined that given the time, area, and location of the vehicle,
Deputy Pritchard activated his lights to alert other drivers that a

vehicle had stopped in the middle of the road. Accordingly, Peti-
tioner’s claim is denied.
@

Petitioner’s second argument regarding the right to a hearing with
the appearance of impartiality has been repeatedly rejected by the
Fourth Circuit. See e.g., Meadows v. Dep 't of Highway Safety and
Motor Vehicles,26 Fla. L. Weekly Supp. 699a (Fla. 4th. Cir. Sept. 27,
2018); Edward Baker Eman v. Dep’t of Highway Safety and Motor
Vehicles, 16-2017-AP-000056-XXXX, (Fla. 4th Cir. May 22,2017);
Spearv. Dep 't of Highway Safety and Motor Vehicles, 16-2017-CA-
000579-XXXX (Fla. 4th Cir. June 15, 2017); Spear v. Dep'’t of
Highway Safety and Motor v. Dep’t of Highway Safety and Motor
Vehicles, 16-2017-CA-000579-XXXX (Fla. 4th June 15, 2017);
Bruschiv. Dep 't of Highway Safety and Motor Vehicles, 16-2017-AP-
000065-XXX (Fla. 4th Cir. Oct. 5,2017). While not binding author-
ity, this Court finds persuasive the reasoning in those opinions.
Accordingly, Petitioner’s claim is denied.

3)

On July 30,2019, Petitioner filed a “Motion for Oral Argument,”
requesting oral argument on the instant Petition. Since this Court finds
Petitioner is not entitled to certiorari relief, Petitioner’s request for oral
argument is moot.

Based on the foregoing, the “Petition for Writ of Certiorari” is
DENIED, and the “Motion for Oral Argument” is DENIED as
MOOT. (SALVADOR, SOUD, AND ROBERSON, JJ., concur.)

* * *

Criminal law Contracting without license Sentencing
Restitution Disgorgement of entire amount paid, not amount of
damages suffered, is proper restitution for offense of unlicensed
contracting

GABRIEL TALPA, Appellant, v. STATE OF FLORIDA, Appellee. Circuit Court, Sth
Judicial Circuit (Appellate) in and for Hernando County. Case No.2018 AP0001. L.T.
Case No. 2016 MM 0608. March 12, 2020. Appeal from the County Court in and for
Hernando County, Kurt Hitzemann, Judge. Counsel: Peyton B. Hyslop, Hyslop & Pila,
P.A., Brooksville, for Appellant. Office of the State Attorney, Brooksville, for
Appellee.

OPINION
(DAVIS, H.,J.) Appellant Gabriel Talpa was ordered to pay $12,800
in restitution following his conviction for Contracting without a
License based on disgorgement of the contract. Appellant argues that
the trial court erred and that restitution should have instead reflected
the amount of damage actually suffered by the victim. We affirm.

Mr. Talpa entered a contract with James Hurley to build a metal
garage, for which he was paid a total of $12,800." Hernando County
issued a stop order, claiming Mr. Talpa was not licensed as contractor.
Although the details are not entirely clear from the record, Hernando
County, Mr. Talpa and Mr. Hurley arranged to allow a third party,
TAS Designer Homes, to finish the work on the project. Following
Mr. Talpa’s conviction for Contracting without a License, the trial
court held a hearing to determine restitution. At the hearing, the State
argued the proper restitution amount was disgorgement, that is, the
entire amount paid by Mr. Hurley to Mr. Talpa, while Mr. Talpa
argued restitution was only available if the State could prove an actual
deficiency.

This Court considered precisely this issue in Ledy v. State, No.
2008-AP-0034,2009 WL 10656210 (Fla. 5th Cir. Ct. June 10,2009).
In Ledy, The Court found that disgorgement was the proper remedy
because a contract with an unlicensed contractor is void and therefore
unenforceable, citing Cooper v. Paris, 413 So.2d 772 (Fla. 1st DCA
1982) and Vista Designs, Inc. v. Silverman, 774 So.2d 884 (Fla. 4th
DCA2001) [26 Fla. L. Weekly D103b]. The Court also reasoned that
restitution based on damages suffered by the victim would allow
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unlicensed contractors to financially benefit from their wrongdoing,
and therefore frustrate public policy.

Appellant argues that Ledy was overruled by Bianchini v. State, 77
So. 3d 247 (Fla. 4th DCA 2012) [37 Fla. L. Weekly D159a]. In
Bianchini, which also involved restitution following a conviction for
Contracting without a License, the Fourth District Court found that
testimony on how the work was deficient and the amount needed to
remedy the deficiency had been hearsay. It therefore determined there
was no competent substantial evidence to support the restitution award
and remanded back to the trial court for a new restitution hearing. We
acknowledge that a Circuit Court is bound to apply precedent from
another district where its own has not spoken on an issue, even while
sitting in its appellate capacity, see Nader v. Fla. Dep’t of Highway
Safety & Motor Vehicles, 87 So.3d 712, 722 (Fla. 2012) [37 Fla. L.
Weekly S130a]. But we believe the Bianchini opinion turned on
hearsay, and that the issue of whether restitution should depend on
disgorgement or the damage suffered by the victim was not squarely
before the appellate court and was not explicitly ruled on. Thus, we do
not think that Bianchini overruled Ledy.

AFFIRMED. (FALVEY, C. and ROGERS, S., JJ., concur.)

'Although the trial transcript states the amount was $12,018, the order states
$12,800 and Appellant’s brief represents that this amount was correct.

* * *

Liens Foreclosure Assessment lien Disbursement of surplus
funds Appeals Standing Neither cross-appellant, whose interest
in foreclosed property she bought at lien sale was extinguished by
issuance of certificate of title to buyer of property at subsequent lender
sale, nor appellant, who was assignee of record owner of property, has
standing to appeal order on distribution of surplus funds from lien sale
where trial court did not make determination that either party was
allowed to intervene in homeowners association’s action for disburse-
ment of surplus funds

SWEARINGEN & ASSOCIATES, INC. as Assignee of Sharon D. Carter,
Appellant/Cross appellee, v. VALENTINE EVELYNN GE, Appellee/Cross appellant,
v.THE OAKS OF SUMMIT LAKE HOMEOWNERS ASSOCIATION, INC., Cross

appellee. Circuit Court, 9th Judicial Circuit (Appellate) in and for Orange County. Case
No.2017 CV 000017 A O.L.T.CaseNo.2014 CC 016136 O.November26,2019.
Appeal from the County Court, for Orange County, Tina Caraballo, Judge. Counsel:
Bruce H. Homnstein, for Appellant/Cross appellee. David N. Glassman, for
Appellee/Cross appellant. John Di Masi, for Cross appellee.

(Before BLACKWELL, A., WHITEHEAD, R.,and RODRIGUEZ,
H.,JJ.)

FINAL ORDER DISMISSING APPEAL

(PER CURIAM.) Appellant, SWEARINGEN & ASSOCIATES,
INC., as Assignee of Sharon D. Carter (hereinafter “S&A”), timely
appeals the county court’s “Order on Distribution of Funds Held by
Orange County Clerk of Court” entered on January 11, 2017.
VALENTINE EVELYNN GE (hereinafter “Ge”) timely responded
and cross-appealed February 17,2017. Cross-appellee, THE OAKS
OF SUMMIT LAKE HOMEOWNERS ASSOCIATION, INC,,
(hereinafter “HOA”) has not filed a cross-reply brief.

This Court has jurisdiction of appeals from county court orders.
Fla. Stat. §26.012(1) (2017); Fla. R. App. P. 9.030(c)(1)(A).!

Facts and Procedural History

On March 15, 2016, pursuant to a final judgment of foreclosure
(hereinafter “Lien Judgment”) Ge was high bidder at an online public
sale conducted in accordance with Florida Statutes § 45.031 (hereinaf-
ter “HOA Sale”).? The record shows Ge intentionally bid $60,000.00
on real property located at 312 Breezeway Dr., Apopka, Florida,
(hereinafter “Breezeway”). For the purchase she tendered certified
funds into the Orange County Court Registry, the Clerk disbursed

funds sufficient to satisfy the Lien Judgment which was less than
$5000.00, certificates of sale, title, and disbursement all issued, and
$55,175.35 in surplus funds remained in the Registry.

Breezeway had been purchased by Mr. Rodolphus Jackson and his
spouse Sharon Carter in 1995. In 2009 Ms. Carter quitclaimed her
interest in Breezeway to Mr. Jackson “to remove wife’s name and
clear title to obtain financing.” R. 135. There is no dispute that Mr.
Jackson was sole record owner of Breezeway from 2009 until he died
intestate. Ms. Carter became record owner as a function of law upon
his death. See § 732.101(2), Fla. Stat. Prior to his death, however, Mr.
Jackson stopped paying both his Lender and his HOA assessments
which caused each to separately file suit to foreclose his interest in
Breezeway. On November 20, 2014, the Lender was first to file an
action in circuit court based on the Note and Mortgage.® (hereinafter
“Lender Action”). About a month later, December 23, 2014, HOA
filed suit in county court to foreclose Mr. Jackson’s interest based
upon its Claim of Lien duly recorded with Orange County on October
24,2014 (hereinafter “Lien Action”). When HOA was informed that
Mr. Jackson had died, it amended its complaint to include Ms. Carter
as a defendant. Despite the amendment, the Lien Action proceeded
more quickly in county court than the Lender Action in circuit court
and Lien Judgment was entered on October 29, 2015.

For Ge’s part, she was trying to get into the business of real estate
investing during the early part of 2016 which led her to bid on
Breezeway when it came up for public sale. Ge was under the belief
that her $60,000.00 bid would purchase the property free of all
encumbrances. A search of public records would have revealed that
Mr. Jackson’s interest in Breezeway was in the process of being
foreclosed by both the HOA and the Lender. Shortly after Ge bought
Breezeway two events occurred independently which ultimately bring
us to this appeal: On March 16, 2015, the day after the HOA sale,
S&A entered into an agreement with Ms. Carter to recover any surplus
from the sale; and on April 8, 2015 the circuit court entered final
judgment in the Lender Action in favor of the Lender (hereinafter
“Lender Judgment”). Breezeway was again sold at auction (hereinaf-
ter “Lender Sale”) but this time Ge did not place a bid. Ge learned of
the Lender Sale on June 4, 2016 along with the unhappy fact, from her
perspective, that her interest in Breezeway would be extinguished
upon the issuance of certificate of title to the buyer at said sale. She
was also surprised to learn that the bulk of her $60,000.00 bid was still
on deposit in the Court Registry. At that time she obtained counsel,
Appellee/Cross-appellate Counsel in the present case, to try to recoup
the money she believed she had paid to buy the property free of
encumbrances at the HOA sale. Accordingly, on June 20, 2016, Ge
moved to 1) intervene, 2) to rescind the sale, and 3) to recover the
entire $60,000.00 she had paid. In the meantime, on May 4, 2016, in
accordance with Florida Statutes § 45.032, S&A moved, in county
court, to intervene and disburse the $55,175.35 surplus to itself as
assignee of Ms. Carter pursuant to the written agreement they entered
into on March 16, 2016. On July 21, 2016, the HOA, noting “there
remains sums available in the Court Registry,” moved for disburse-
ment of an additional $3,168.70 for interest, fees, and costs.

The trial court held an evidentiary hearing November 2, 2016, and
announced a ruling which was thereafter reduced to writing and
entered January 11,2017. The “Order on Distribution of Funds Held
by Orange County Clerk of Court” awarded $2,091.43 “for costs and
reasonable attorney’s fees” to the HOA, $5,517.35* to S& A without
comment, and the “remaining Retained Funds” to Ge without
comment. Both S&A and Ge appealed the Order on Distribution,
S&A in its entirety and Ge the portions that ordered funds disbursed
to S&A and the HOA.

Analysis
There were three different movants in the matter below. S&A was
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moving to intervene and to have surplus monies disbursed to itself as
assignee of Defendant Susan Carter. Ge was moving to intervene and
have the trial court order the equitable remedy of rescission to undo
the foreclosure sale and to return to her the entire $60,000.00 purchase
money. HOA was already a party and was moving to have money
from the surplus disbursed to itself, the legal basis of which is not clear
from its Motion for Disbursement of Funds from Court Registry.

Atno time, either orally or by written order, did the trial court make
a determination, analyze, or rule that Ge or S&A were allowed to
intervene. Consequently, neither Ge nor S& A are parties to the action
below and have no standing either here or in the court below. There-
fore, the Court dismisses this appeal sua sponte. See Hidden Wealth,
Inc. v. Royal Petroleum, Inc., 453 So. 2d 106 (Fla. 4th DCA 1984)
(citing Vogel v. Smith, 371 So.2d 719 (3rd DCA 1979)).°

Based on the foregoing, it is ORDERED AND ADJUDGED that
the present appeal is hereby DISMISSED because Appellant and
Cross-appellant do not have standing before the Court. (WHITE-
HEAD, R. and RODRIGUEZ, H., JJ., concur.)

'Popescu v. Laguna Master Ass 'n., Inc. 126 S0.3d 449, 450 (Fla. 4th DCA 2013)
[38 Fla. L. Weekly D2361a] citing Clearwater Federal Savings & Loan Ass n. v.
Sampson, 336 So.2d 78, 79 (Fla. 1976) (“[A] postforeclosure judgment order which
was dispositive of a separate issue, entitlement to money paid to a receiver, constituted
a ‘final decretal order,’. ..”).

’Lien Judgment was entered October 29, 2015 in Case No.: 2014 CC 16136 O.

2014 CA 012117 O

*This amount represents 10% of the $55,175.35 surplus as reflected by the
Certificate of Disbursement issued March 29, 2016 and is stated as the “entitled to”
amount in paragraph 4 of the Order on Distribution. R. 228. The Court notes that
paragraph 5 of the Order on Distribution incorrectly orders $5524.84 remitted to S&A.
Id

SParagraph 6 of the Order on Distribution uses this language. R. 229. Paragraph 7
of same names the amount as $47,632.08. Id. This amount is incorrect as $55,175.35
$2,091.43 $5,517.35=8$47,566.57.

SA trial court commits reversible error by authorizing the release of monies
deposited in the court registry to one who was not a party to the action. Vogel v. Smith,
371 So. 2d 719 (3rd DCA 1979). The record shows that the trial court fashioned an
equitable remedy distributing monies to non parties Ge and S&A. R. 297 298. As
neither yet have standing to appeal, this Court does not reach whether the trial court
properly fashioned its equitable remedy, and in any event, entry of an order distributing
monies to non parties would be reversible error.

sk * *

Insurance Personal injury protection Coverage Medical
expenses Reasonableness of charges Medical provider confesses
that trial court erred in finding that insurer was not entitled to contest
reasonableness of provider’s bills after it initially erroneously used fee
schedule not elected in policy to reduce and pay billed amounts

PROGRESSIVE AMERICAN INSURANCE COMPANY, Appellant, v. FLORIDA
HOSPITAL MEDICAL CENTER, a/a/o Kavell Willis, Appellee. Circuit Court, 9th
Judicial Circuit (Appellate) in and for Orange County. Case No. 2018 CV 000026 A
O. L.T. Case No. 2014 SC 011804 O. February 25, 2020. Appeal from the County
Court, for Orange County, David P. Johnson, Judge. Counsel: Michael C. Clarke,
Danielle M. Lutyk, and Betsy E. Gallagher, for Appellant. Robert J. Hauser, and
Alexander Thomas Briggs, for Appellee.

(Before WILSON, CARSTEN, and WHITEHEAD, JJ.)
ON CONFESSION OF ERROR

(PER CURIAM.) The Court previously granted Appellee’s motion to
stay this appeal pending the resolution of Appellee’s petition for writ
of certiorari in 5D19-1372, filed in the Fifth District Court of Appeal.
In5D19-1372, Appellee was seeking certiorari review of this Court’s
opinion in Progressive Select Insurance Company v. Florida Hospital
Medical Center a/a/o Larry Hunt, No. 2017-CV-000146-A-O (Fla.
9th Cir. Ct. Apr. 11, 2019) (“Hunt”), which according to Appellee
“addressed a critical legal issue.”"

Recently, the Fifth District denied certiorari in 5D19-1372. Fla.
Hosp. Med. Ctr. a/a/o Larry Hunt v. Progressive Select Ins. Co., No.
5D19-1372 (Fla. 5th DCA Oct. 22,2019). Thus, this Court issued an

order directing Appellee to show cause why the stay previously
imposed in this appeal should not be lifted, and why the Court should
not reverse and remand for further proceedings consistent with Hunt.
In response to the Court’s show cause order, Appellee has filed a
confession of error, in light of this Court’s opinion in Hunt, and states
that the “appropriate procedure” is to set aside the summary judgment
on appeal and remand “for further proceedings in accordance with
Hunt.” Inview of Appellee’s confession of error, the stay previously
imposed in this appeal is now lifted. We REVERSE the summary
judgment entered in this case and REMAND to the trial court for
further proceedings consistent with Hunt.

Appellant’s motion for provisional award of appellate attorney fees
is GRANTED, contingent on a judgment of no liability or ajudgment
obtained by Appellee that is at least 25% less than the amount of
Appellant’s proposal for settlement, and on the trial court’s determi-
nation that Appellant’s proposal for settlement is otherwise enforce-
able under section 768.79, Florida Statutes (2018), and Florida Rule
of Civil Procedure 1.442. The assessment of those fees is RE-
MANDED to the trial court.

Appellee’s motion for appellate attorney’s fees is DENIED.
(CARSTEN and WHITEHEAD, JJ., concur.)

'In Hunt, this Court determined that the trial court erred in failing to follow
Progressive Select Insurance Co. v. Emergency Physicians of Central Fla.,202 So.3d
437 (Fla. 5th DCA 2016), and in finding that the insurer was not entitled to contest the
reasonableness of the provider’s bill.

* * *

Insurance Personal injury protection Coverage Medical
expenses Reasonableness of charges Cconfession of error Trial
court erred in finding that insurer was not entitled to contest reason-
ableness of provider’s bills after it initially erroneously used fee
schedule not elected in policy to reduce and pay billed amounts

PROGRESSIVE AMERICAN INSURANCE COMPANY, Appellant, v. FLORIDA
HOSPITAL MEDICAL CENTER, a/a/o Christina Frommling, Appellee. Circuit
Court, 9th Judicial Circuit (Appellate) in and for Orange County. Case No. 2018 CV
000007 A O.L.T.CaseNo. 2015 SC 000136 O. February 20,2020. Appeal from the
County Court, for Orange County, Faye L. Allen, County Judge. Counsel: Michael C.
Clarke, Danielle M. Lutyk, and Betsy E. Gallagher, for Appellant. Robert J. Hauser, for
Appellee.

(Before BLACKWELL, HARRIS, and MARQUES, JI.)
ON CONFESSION OF ERROR

(PER CURIAM.) The Court previously granted Appellee’s motion to
stay this appeal pending the resolution of Appellee’s petition for writ
of certiorari in 5D19-1372, filed in the Fifth District Court of Appeal.
In5SD19-1372, Appellee was seeking certiorari review of this Court’s
opinion in Progressive Select Insurance Company v. Florida Hospital
Medical Center a/a/o Larry Hunt, No. 2017-CV-000146-A-O (Fla.
9th Cir. Ct. Apr. 11, 2019) (“Hunt”), which according to Appellee
“addressed a critical legal issue.”’

Recently, the Fifth District denied certiorari in 5D19-1372. Fla.
Hosp. Med. Ctr. a/a/o Larry Hunt v. Progressive Select Ins. Co., No.
5D19-1372 (Fla. 5th DCA Oct. 22, 2019). Thus, this Court issued an
order directing Appellee to show cause why the stay previously
imposed in this appeal should not be lifted, and why the Court should
not reverse and remand for further proceedings consistent with Hunt.
In response to the Court’s show cause order, Appellee has filed a
confession of error, in which Appellee confesses error in light of this
Court’s opinion in Hunt, and states that the “appropriate procedure”
is to set aside the summary judgment on appeal and remand “for
further proceedings in accordance with Hunt..” In view of Appellee’s
confession of error, the stay previously imposed in this appeal is now
lifted. We REVERSE the summary judgment entered in this case and
REMAND to the trial court for further proceedings consistent with
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Hunt.

Appellant’s motion for provisional award of appellate attorney fees
is GRANTED, contingent on a judgment of no liability or ajudgment
obtained by Appellee that is at least 25% less than the amount of
Appellant’s proposal for settlement, and on the trial court’s determina-
tion that Appellant’s proposal for settlement is otherwise enforceable
under section 768.79, Florida Statutes (2018), and Florida Rule of
Civil Procedure 1.442. The assessment of those fees is REMANDED
to the trial court.

Appellee’s motion for appellate attorney’s fees is DENIED.
(HARRIS and MARQUES, JJ., concur.)

'In Hunt, this Court determined that the trial court erred in failing to follow
Progressive Select Insurance Co. v. Emergency Physicians of Central Fla., 202 So. 3d
437 (Fla. 5th DCA 2016) [41 Fla. L. Weekly D2145a], and in finding that the insurer
was not entitled to contest the reasonableness of the provider’s bill.

* * *

Insurance Automobile All-risk policy Coverage Mechanical
failure Coverage for engine damage caused by contaminated diesel
fuel was precluded by all-risk policy’s exclusion for mechanical
breakdown or failure

TAMIAMI ELECTRICAL, INC., a Florida corporation, Appellant, v. INFINITY
ASSURANCE INSURANCE COMPANY, Appellee, a Florida corporation. Circuit
Court, 11th Judicial Circuit (Appellate) in and for Miami Dade County. Case No. 2019
156 AP 01.L.T.Case No.2018 25676 CC25.February 21,2020. An Appeal from the
County Court for Miami Dade County, Robert T. Watson, Judge. Counsel: Sergio R.
Casiano, Jr., MKRS Law, P.L., for Appellant. Joshua D. Lerner, Rumberger, Kirk, &
Caldwell, P.A., for Appellee.

(Before DARYL E. TRAWICK, LISA S. WALSH, THOMAS J.
REBULL,JJ.)

(PER CURIAM.) We affirm based upon the binding precedent of
Little Judy, Indus., Inc., v. Fed. Ins., Co., 280 So.2d 14 (Fla. 3d DCA
1973). See Pardo v. State, 596 So0.2d 665, 666 (Fla. 1992) (the circuit
courts of this State are required to follow the holdings of District
Courts of Appeal). However, we respectfully submit that for the
reasons discussed below it may be time to revisit this forty-seven-
year-old precedent.

In Little Judy, the court considered whether engine damage caused
by negligent maintenance was covered by an all-risk insurance policy
similar to the one at issue here.' The Court found that even though the
damage to the engine was traceable to the improper repair, coverage
was still precluded as a mechanical failure.? Similarly in this case, it is
alleged that contaminated diesel fuel led to engine damage. The
insurance policy excluded any loss “[r]esulting from or caused by any
of the following, unless caused by other loss that is covered by this
insurance policy: () Mechanical or electrical breakdown or failure.”
As the trial judge correctly pointed out in his opinion, the critical
language of Little Judy could be modified to insert the external event
at issue here: “the fact that the failure . . . was traceable to contami-
nated fuel did not make it other than a mechanical failure.”

The Appellant asks this Court to reject the Little Judy rational,
arguing that it was improperly decided. They ask us instead to adopt
the reasoning in Associated Aviation Underwriters, v. George Koch
Sons, Inc., 712 N.E.2d 1071 (Ind. Ct. App. 1999) (“AAU”) and other
courts which have considered a similar issue in a number of jurisdic-
tions. In AAU, aircraft engines were damaged due to the negligent
installation of a “high turbine seal ring.” The issue presented in that
case was quite similar to the one here—whether damage caused by the
negligence of a third-party during maintenance brought the claim
within the scope of the insurance policy exclusion which precluded a
claim for mechanical or electrical breakdown. The court used a
proximate cause analysis, stating that “where an insured risk sets into
operation a chain of causation in which the last step may have been an

excepted risk, the excepted risk will not defeat recovery.” Id. at 1075.
In other words, the negligence was the cause of the loss while the
mechanical breakdown was the effect of the loss. Thus, the covered
peril was the negligence of the mechanic. The court cited numerous
jurisdictions in accord with this analysis, including Rust Tractor
Companyv. Consolidated Constructors, Inc., 86 N.M. 658,526 P.2d
800 (N.M. Ct. App. 1974); Connie’s Const. Co. Inc. v. Continental
Western Ins. Co., 227 N.W. 2d 204 (Iowa 1975); Villella v. Public
Employees Mut. Ins. Co., 106 Wash.2d 806, 725 P.2d 957, 962
(1986); Jussim v. Massachusetts Bay Ins., Co., 415 Mass. 24, 610
N.E.2d 954, 955 (1993) citing Standard Elec. Supply Co. v. Norfolk
& Dedham Mut. Fire Ins. Co., 1 Mass. App. Ct. 762,307 N.E.2d 11
(1975); Berry v. Commercial Union Ins. Co. 87 F.3d 387, 389 (9th
Cir. 1996)(applying California law); Cavalier Group v. Strescon
Industries, Inc., 782 F. Supp. 946 (D. Del. 1992)(interpreting and
apply Delaware law). The AAU court also cited other legal authorities
to support their position, including 5 Appleman, Insurance Law and
Practice §3083 (1970) and 18 George J. Couch, Couch on Insurance
§74:709-711 at 1018-22 (2dRev. Ed. 1983).3 AAU expressly rejected
the reasoning of the Little Judy case, indicating that it represents the
minority view on this issue. AAU, 712 N.E.2d at 1076 n. 3. As noted
inAAU, to accept the Little Judy rational would result in the exclusion
of many obvious losses that would otherwise be covered by the policy.
Id. at 1076. The court also found that the mechanical breakdown
exclusion, viewed in the context of the entire policy, was not meant to
apply “regardless of any possible negligent antecedent occurrence
which in turn causes the engine to sustain mechanical breakdown or
abnormal wear and tear.” The court found this interpretation to be
consistent with the principal that exclusions from coverage should be
strictly construed, and that if there are any ambiguities they should be
resolved against the insurer and in favor of the insured. /d.

We believe the AAU reasoning is persuasive. We also agree that
there is more than one reasonable interpretation of the policy atissue,
and that any ambiguity should be construed in favor of the insured.
However, the Little Judy precedent prevents us from applying any of
the above described analysis to this case. Therefore, the decision of
the trial court is AFFIRMED. (TRAWICK, WALSH and REBULL,
JJ., concur.)

"The policy in Little Judy excluded “damage which is due and confined to wear and
tear, deterioration, freezing, mechanical, structural or electrical breakdown or failure,
unless such damage resulted from other damage covered by this policy.”

2Appellee also cites the case of Arawak Aviation, Inc. v. Indemnity Ins. Co. of North
America, 285 F.3d 954 (11th Cir. 1992) which adopted the rational of Little Judy.
Arawak is not binding on this Court. However, while Arawak did apply Little Judy, the
decisive exclusions both related to wear and tear rather than a mechanical breakdown
exclusion. /d. at 956.

3Appellant cited to yet other legal authorities supporting this rational, including
Nat’l Investors Fire & Cas. Co. v. Preddy, 451 S.W.2d 457 (Ark. 1970); Standard
Structural Steel Co. v. Bethlehem Steel Corp., 597 F. Supp. 164, 196 97 (D. Conn.
1984); Caldwell v. Transp. Ins. Co., 364 S.E.2d 1,3 (Va. 1988); Amber S. Finch, C.
Dennis Hughes, Exclusions from Coverage for Wear and Tear, Deterioration, Inherent
Vice, Latent Defect, and Mechanical Breakdown, 50 Tort Trial & Ins. Prac. LL.J. 49,77
78 (2014); and 11 Couch on Ins. §156.77: “An exception is commonly made of damage
resulting from mechanical breakdown or failure. The fact that there is a mechanical
breakdown as an incident to the occurrence of a covered peril does not exclude
coverage, for the breakdown is in this situation not the cause of the harm but merely a
consequence of the realization of the covered peril.”

*® * *

JEROEN LOGTENBERG, Appellant, v. KOENPACK USA, INC., a Florida for profit
corporation, Appellee. Circuit Court, 11th Judicial Circuit (Appellate) in and for
Miami Dade County. Case No.2019 211 AP 01. L.T. Case No. 2018 25032 CCO05.
February 20,2020. An Appeal from the County Court for Miami Dade County, Diana
Gonzalez Whyte, Judge. Counsel: Phillip A. Duvalsaint, for Appellant. Patrick F.
Martin and Jay A. Yagoda, Greenberg Traurig, P.A., for Appellee.
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(Before DARYL E. TRAWICK, LISA S. WALSH, THOMAS J.
REBULL,JJ.)

(PER CURIAM.) Affirmed. We reach this decision as to the declara-
tory relief count, in part, due to the fact that the trial judge dismissed
with prejudice with leave to refile a separate lawsuit, presumably
when the case presents a “bona fide need for a declaration based on
present, ascertainable facts.” Santa Rosa County v. Admin. Comm’n,
Div. of Admin. Hearings, 661 So.2d 1190, 1193 (Fla. 1995) [20 Fla.
L. Weekly S333a]. Asto the dismissal of the breach of contract count,
see Attorney’s Title Ins. Fund, Inc. v. Landa-Posada, 984 So.2d 641,
643 (Fla. 3d DCA 2008) [33 Fla. L. Weekly D1595a] (attorney s fees
are awardable only when authorized by statute or contract.); First
Specialty Ins. Co. v. Caliber One Indem. Co., 988 S0.2d 708,714 (Fla.
2d DCA 2008) [33 Fla. L. Weekly D1996a] (attorney’s fees are not
damages). (TRAWICK, WALSH and REBULL, JJ., concur.)

* * *

Criminal law Driving while license suspended with knowledge
Search and seizure Vehiclestop License platereader Officer who
received notification from automatic license plate reader that person
needed to be “addressed” and that registered owner of tag had
suspended license had reasonable suspicion for vehicle stop Any
error in failing to establish content of notification from license plate
reader was invited by defense’s erroneous hearsay objections to
questions about that content No error in denying motion to suppress
KERWIEN BAPTISTE, Appellant, v. STATE OF FLORIDA, Appellee. Circuit Court,
11th Judicial Circuit (Appellate) in and for Miami Dade County. Case No. 2019
000273 AC O1. L.T. Case No. ABSHOKE. March 16, 2020.An Appeal from the
County Court in and for Miami Dade County, Robin Faber, Judge. Counsel: CarlosJ.
Martinez, Office of the Public Defender and James Odell, Assistant Public Defender,

for Appellant. Katherine Fernandez Rundle, Office of the State Attorney and Kathryn
Della Ferra, Assistant State Attorney, for Appellee.

(Before TRAWICK, WALSH and REBULL, JJ.)

(REBULL, J.) The issue presented in this case is whether a notification
on a police officer’s laptop from a license plate reader provides
reasonable suspicion for the officer to conduct an investigatory stop
of the motor vehicle triggering the notification. We hold that it does,
and therefore affirm the judgement appealed and the trial court’s
denial of Mr. Baptiste’s motion to suppress.

L

On April 14,2019, Miami Beach police officer Sofia Darias was
conducting a license plate reader' detail at the intersection of 7th street
and Washington Avenue in the City of Miami Beach. A camera fixed
at that location randomly captures images of license plates and runs
the license plate numbers through a database. On that date, the camera
captured an image of the license plate on the motor vehicle Mr.
Baptiste was driving.

After the running the license plate number through a database, the
software on Officer Darias’s laptop in her police cruiser then issued an
alert or notification. Officer Darias testified that “electronically, a
review of that license plate’s number is made and, if it gets a hit, it tells
you, “Hey, we need to address this person.” The trial court, clarified,
“So, you have a laptop. You’re there and, all of a sudden, it alerts you
to a particular car; is that it or a plate that is on car?” The witness
replied, “Yes, Your Honor.”

As a result, Officer Darias conducted a traffic stop of that motor
vehicle. Mr. Baptiste, who was driving, was unable to produce his
driver’s license at Officer Darias’s request. He told her that his driver’s
license was suspended. After confirming Mr. Baptiste’s suspension in
her database, Officer Darias issued him a traffic citation for driving
while knowing his driver’s license was suspended.

At the bench trial for this charge, Mr. Baptiste moved to suppress
the evidence obtained as a result of the traffic stop, arguing that the

stop was illegal. The trial judge denied the motion, and ultimately
found Mr. Baptiste guilty of driving while knowing his driver’s
license was suspended. Mr. Baptiste appeals that judgment, and raises
as his sole issue on appeal the trial court’s denial of his motion to
suppress.

II.

Mr. Baptiste’s argues that the evidence elicited in the trial court did
not establish the content of the notification that Officer Darias
received from the software. In other words, the evidence does not
reflect why the license plate reader registered a hit for the license plate
of the vehicle that Mr. Baptiste was driving. Did the notification, for
example, reflect that the registered owner of the motor vehicle with
that license plate had a suspended driver’s license? Absent that
information, Mr. Baptiste argues that the evidence fails to demonstrate
that Officer Darias had reasonable suspicion to stop Mr. Baptiste.

Wereject this argument for several reasons. Preliminarily, we note
that in “reviewing an order on a motion to suppress, the reviewing
court is to consider the evidence presented at the suppression hearing
in a light most favorable to sustaining the trial court’s ruling.” See
Sims v. State, 805 So. 2d 44, 45 (Fla. 1st DCA 2001) [27 Fla. L.
Weekly D26a]. Seen in that light, the evidence presented in this case
was that the camera captured an image of the license plate on the car
Mr. Baptiste was driving. The software in the system electronically
reviewed the tag number in its database. That review led to a “hit,”
which then notified Officer Darias on her laptop, “Hey, we need to
address this person.” That alone provided Officer Darias with
reasonable suspicion to conduct a traffic stop of Mr. Baptiste’s
vehicle.

In State v. Laina, 175 So. 3d 897 (Fla. 5th DCA 2015) [40 Fla. L.
Weekly D2117d], a police officer ran his own check on the license
plate of a vehicle he was following. The results of his search revealed
that the registered owner of the vehicle had a suspended license. The
Laina Court held that this information gave the officer reasonable
suspicion to conduct a traffic stop of the vehicle.

Police may make an investigatory stop if police have reasonable

suspicion that a suspect has committed, is committing, or is about to

commit a crime, based on the totality of the circumstances. . . .

Reasonable suspicion is more than a mere hunch, but specific and

articulable facts, together with the rational inferences from those facts,

that reasonably warrant the investigatory stop.
Kk ok ok

[R]eviewing courts . . . must look at the ‘totality of the circumstances’
of each case to see whether the detaining officer has a ‘particularized

and objective basis’ for suspecting legal wrongdoing.
Kk ok ok

To justify temporary detention, only “founded suspicion” in the mind
of the detaining officer is required. A “founded suspicion” is a
suspicion which has some factual foundation in the circumstances
observed by the officer, when those circumstances are interpreted in
the light of the officer’s knowledge.

State v. Laina, 175 So. 3d 897, 898 (Fla. 5th DCA 2015) [40 Fla. L.
Weekly D2117d].

Here, Officer Darias plainly had a “founded suspicion” to stop Mr.
Baptiste. This was not a mere hunch. The basis for the stop was
“particularized,” in that it was a hit directed to the specific license
plate number on the vehicle he was driving. And it was “objective,” in
that it did not depend on Officer Darias’s subjective interpretation of
what she was seeing, but instead on the computer software database
generating a “hit” that the vehicle needed to be addressed. When
interpreted in the light of Officer Darias’s knowledge, she had a
founded suspicion to pull over Mr. Baptiste. The trial judge properly
denied the motion to suppress.”

III.
Additional testimony elicited from Officer Darias at the hearing,
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seen in the light most favorable to sustaining the trial judge’s ruling,
supports the basis for the stop. At trial, the prosecutor marked as an
exhibit the traffic printout, or driving history, of Mr. Baptiste from the
Florida Department of Highway Safety and Motor Vehicles.® The
prosecutor then asked Officer Darias some questions and the follow-
ing colloquy took place:

Q So, Officer, looking at this traffic history, on the date of the
incident which was April 14, 2019, was Mr. Baptiste’s license
suspended?

A Yes.

Q And, how do you know that?

A I'received notification that it was suspended.

MR. GARDINER: Objection. Hearsay.

THE COURT: You are so soft spoken. I can hardly hear you.
BY MS. DELLA FERA:

Q Using using the information

THE COURT: Just a second. I didn’t hear the prior response.

MS. DELLA FERA: I'm sorry, Judge.

THE COURT: Can you repeat it, Officer. I'm sorry.

THE WITNESS: I received notification that it was suspended,
Your Honor.

THE COURT: What
says.

BY MS. DELLA FERA:

Q So, using the information in front of you, how did you know that
the license was suspended?

And, you can flip through the whole document.

(Trial Tr. 33-34) (emphasis added).

This testimony reflects that the notification Officer Darias received
on her laptop was that the registered owner linked to the tag number
captured by the license plate reader had a suspended driver’s license.
The exchange in the transcript makes clear that Officer Darias
misunderstood the question about the driving history printout, and
instead testified to the contents of the notification she received on her
laptop. This of course provides an independent reasonable suspicion
for the stop of Mr. Baptiste. It places this case squarely within the
holding of the Laina, which also involved a record check which
revealed that the registered owner’s license was suspended. See also
Ellis v. State, 935 So.2d 29 (Fla. 2d DCA 2006) [31 Fla. L. Weekly
D1734a] (response from computer database query that tag had “no
record found” gave police officer reasonable suspicion to stop vehicle
for tag not assigned). The trial judge correctly denied the motion to
suppress.

now, the question was what the document

Iv.

Lastly, to the extent that there was any error in failing to establish
the content of the notification that Officer Darias received on her
laptop, the defense invited that error.

“The [invited error] doctrine prevents a party from inviting error,
then attempting to make that error an issue on appeal. See Norton v.
State, 709 So.2d 87, 94 (Fla.1997) [23 Fla. L. Weekly S12a] (the
invited error doctrine prevents a party from making or inviting error
in a case and then taking advantage of that erroron appeal) . ...” Mora
v. State, 964 So. 2d 881, 883 (Fla. 3d DCA 2007) [32 Fla. L. Weekly
D2320a].

Under the invited error doctrine, a party may not make or invite
error at trial and then take advantage of the error on appeal. In the
instant case, if any error was committed in honoring the defendant’s
demand for speedy trial, the defendant clearly invited the error.
Therefore, the defendant cannot take advantage on appeal of the
situation he created at trial.

Andersonv. State, 93 So.3d 1201, 1206 (Fla. 1st DCA 2012) [37 Fla.
L. Weekly D1891c].

Here, when the State attempted to elicit testimony from Officer
Darias regarding the content of the notification she received on the

vehicle Mr. Baptiste was driving, the defense objected on hearsay
grounds.
Q How did you first come in contact with Mr. Baptiste?
A Iwas conducting a license reader detail on 7th and Washington
Avenue. I received a notification that
MR. GARDINER: Objection. Hearsay.

This objection was erroneous. Probable cause may be based
entirely on hearsay. “Unlike the burdens of proof in a criminal trial,
the obligation to establish probable cause in an affidavit may be met
by hearsay, by fleeting observations, or by tips received from
unnamed reliable informants . . . .” Johnson v. State, 660 So.2d 648,
654 (Fla. 1995) [20 Fla. L. Weekly S347a]. If probably cause may be
based on hearsay, then certainly reasonable suspicion can too.

“Reasonable suspicion is a less demanding standard than probable
cause not only in the sense that reasonable suspicion can be estab-
lished with information that is different in quantity or content than that
required to establish probable cause, but also in the sense that
reasonable suspicion can arise from information that is less reliable
than that required to show probable cause.” Alabama v. White, 496
U.S. 325, 330 (1990). As a result, Officer Darias should have been
permitted to testify freely without objection regarding the content of
the notification she received on her laptop from the license plate
reader and the hit in the database. Counsel cannot object to that
information coming into evidence, and then argue on appeal that it
was error to fail to determine the content of the notification to which
he objected.

Conclusion
For these reasons, we affirm the lower court’s denial of the motion
to suppress, and the judgment and sentence on appeal.
AFFIRMED. (TRAWICK AND WALSH, JJ., concur.)

'“Ordinarily, automatic license plate reader (“ALPR”) technology utilizes high
speed computer controlled cameras mounted on fixed structures or on patrol cars. The
camera automatically captures an image of the license plate of each vehicle that passes
through its optical range. For each image, the ALPR system uses character recognition
software and almost instantly checks the license plate number against a given database,
containing a list of license plates belonging to sex offenders, crime suspects, fugitives,
or amber alert subjects and/or missing persons, as well as stolen or unregistered
vehicles.” Kimberly J. Winbush, Annotation, Use of License Plate Readers, 32
A.L.R.7th Art. 8 (Originally published in 2017).

“The Supreme Courts of Ohio and Kentucky have each recently issued opinions
holding that information obtained from license plate reader systems provided
reasonable suspicion to justify a traffic stop of vehicles generating a hit. See State v.
Hawkins, 2019 Ohio 4210, 158 Ohio St. 3d 94, reconsideration denied, 2019 Ohio
5327, 157 Ohio St. 3d 1524, 137 N.E.3d 109; Traft v. Commonwealth, 539 S.W.3d 647
(Ky.2018).

3“This court, too, has held that the defendant’s driving record as maintained by the
DMV is sufficient to prove that his license was revoked due to his habitual traffic
offender designation. State v. Fields, 809 So.2d 99 (Fla. 2d DCA 2002) [27 Fla. L.
Weekly D476b]. See also Rodgers v. State, 804 S0.2d 480 (Fla. 4th DCA 2001) [26 Fla.
L. Weekly D2886a] (holding that certified copy of computer printout of defendant’s
driving record maintained by DMV was sufficient to present prima facie case of driving
while license revoked as habitual traffic offender, and that State was not required to
prove each qualifying conviction for DWLS.)” State v. Miller, 830 So.2d 214,215
(Fla.2d DCA 2002) [27 Fla. L. Weekly D2418b].

* * *

Landlord-tenant Return of security deposit Default Vacation
Service of process Trial court erred in denying motion to quash
service without hearing where unrebutted allegations in motion and
affidavit, asserting that landlord’s husband on whom return of service
states substitute service was effected was out of town on date of service,
and service was instead made on guest at landlord’s residence, would
establish tenant’s failure to effect valid service Trial court further
erred in denying motion for reconsideration which was based on trial
court’s failure to hold evidentiary hearing

MARIA HENRY, Appellant, v. ANTONIO CARAM, Appellee. Circuit Court, 11th
Judicial Circuit (Appellate) in and for Miami Dade County. Case No.2018 312 AP
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01.L.T. Case No. 2016 3669 SP 26. February 27,2020. An Appeal from the County
Court in and for Miami Dade County, Judge Lawrence D. King. Counsel: Joshua Entin
and Ryan Soohoo, for Appellant. Johanna Castellon Vega and Michael Caballero, for
Appellee.

(Before WALSH, REBULL, and DELA O, ]].)

(DE LA 0O, J.) We find the trial court erred both in denying Appel-
lant’s Motion to Quash Service and Set Aside Default Judgment, and
in later denying Appellant’s Motion for Reconsideration.

Tenant, Antonio Caram, sued his landlord, Maria Henry, to recover
a security deposit. Mr. Caram’s process server filed a verified return
of service affidavit swearing that he had accomplished substitute
service on Ms. Henry by serving a copy of the complaint upon Ms.
Henry’s husband, Michael Henry, at Ms. Henry’s usual place of
abode. When Ms. Henry failed to appear at the scheduled Pre-Trial
Conference, the trial court entered a default final judgment against her.

Two weeks later, Ms. Henry filed a pro se Motion to Quash Service
and Set Aside Default Judgment. She supported the motion with her
own affidavit, and affidavits from her husband and Kevin Cottrell
(“Cottrell”). The gist of these affidavits was that Michael Henry was
out of town when service was effectuated, Cottrell was a guest at the
Henry residence on the date of service, and it was Cottrell—not
Michael Henry—that the process server served. If these claims are
true, the process server served a person that did not reside at the Ms.
Henry’s usual place of abode, the substitute service was therefore
improper, see § 48.031(1)(a), Fla. Stat. (2017), and the motion to
quash should have been granted.

‘Whether the claims in the affidavits are true, however, is unknow-
able at this time because the trial court denied the motion to quash
without a hearing,' much less an evidentiary hearing. This was clear
error. See Hernandez v. Nat’l Bank of Florida, 423 So. 2d 920, 920
(Fla. 3d DCA 1982) (“trial court abused its discretion in denying,
without an evidentiary hearing, the motion to vacate and set aside the
final judgment entered after default™); Linville v. Home Sav. of
America, FSB, 629 So.2d 295,296 (Fla. 4th DCA 1993) (“[N]either
the submission of affidavits nor argument of counsel is sufficient to
constitute an evidentiary hearing. The unrebutted allegations con-
tained in appellant’s motion to quash service of process and the
supporting affidavit, if proven by clear and convincing evidence,
would establish appellee’s failure to effect valid service of process as
required by section 48.031, Florida Statutes (1991). Appellant is
therefore entitled to an evidentiary hearing on her motion to quash
service of process.”) (citations omitted)

The trial court compounded the error when Ms. Henry, this time
through counsel, filed a motion for reconsideration. This motion was
based expressly on the trial court’s failure to hold an evidentiary
hearing on the motion to quash. Nevertheless, the trial court denied the
motion for reconsideration—again without a hearing—erroneously
asserting in its Order that the motion for reconsideration was based on
the same grounds which had been previously raised, thus failing to
acknowledge that Ms. Henry based the motion on the trial court’s
failure to hold an evidentiary hearing.

Mr. Caram’s argument that the trial court properly denied the
motion to quash because it merely denied service is unsupported by
the record and by Florida law. As detailed above, Ms. Henry’s
affidavits were far from “mere” denials of service. In other words the
motion didn’t simply say, “I never got it,” or “it wasn’t me.” The
affidavits provided detailed sworn testimony from 3 separate
individuals which, if true, would constitute a valid legal basis to
challenge service.

It is entirely proper for a party to challenge substitute service if it
can establish that service was made on a person that does not reside at
the usual abode of the person being served. See Williams v. Nuno, 239
So.3d 153, 155 (Fla. 3d DCA 2018) [43 Fla. L. Weekly D301c¢] (trial

court correctly denied motion to quash service after holding an
evidentiary hearing where defendant alleged through affidavit that the
person served did not reside at defendant’s usual place of abode);
Robles-Martinezv. Diaz, Reus & Targ, LLP, 88 So.3d 177,180 (Fla.
3d DCA 2011) [36 Fla. L. Weekly D1834a] (parties can challenge
“invalid service of process (for example, a claim that the residence
where service was effectuated was not the defendant’s usual place of
abode)”). In this exact situation, Florida courts have consistently
found that a trial court must hold an evidentiary hearing to ascertain
whether substitute service was properly effectuated. See Fern, Ltd. v.
Road Legends, Inc., 698 So.2d 364,365 (Fla. 4th DCA 1997) [22 Fla.
L. Weekly D1979a] (court required to hold evidentiary hearing in
light of allegations in affidavit of defendant, because if proven they
would establish that person served was not qualified to accept service
for defendant); Monsour v. Balk, 705 So. 2d 968, 969 (Fla. 2d DCA
1998) [23 Fla. L. Weekly D366a] (“If the allegations in Dr. Monsour’s
and his son’s affidavits are true, Balk did not obtain service on Dr.
Monsour. Balk argues that he obtained substituted service by serving
Dr. Monsour’s son. Section 48.031(1)(a), Florida Statutes (1995),
provides for service of process by delivery to the person at their
regular abode with any person residing therein who is fifteen years or
older. This does not apply because Dr. Monsour’s regular place of
abode is in Pennsylvania.”).

Accordingly, the Order denying Appellant’s Motion to Quash
Service and Set Aside Default Judgment is REVERSED. This cause
is REMANDED to the trial court with directions that it hold an
evidentiary hearing on the merits of the motion, and for such further
proceedings as may be necessary. (WALSH and REBULL, JJ.,
concur.)

'See Patricia Russell Designs, Inc. v. Gans, 277 So. 2d 801, 801 (Fla. 3d DCA
1973) (“The record reveals that appellant’s motion [for relief from judgment] was
timely filed and supported by an affidavit setting out facts relied upon for relief. The
motion was denied without a hearing before the trial judge. We will not deal with the
merits of appellant’s contention at this time since we are of the opinion that the trial
judge abused his discretion in not allowing appellant a hearing on his motion.”).

* * *

Criminallaw Driving under influence Error to play back portion
of arresting officer’s direct testimony to jury without also playing back
cross-examination of officer where officer was only witness who could
testify that he saw defendant driving, and several inconsistencies
between officer’s trial testimony and his police reports and prior
testimony were raised on cross-examination New trial required
ISMAELMAYEN, Appellant, v. STATE OF FLORIDA, Appellee. Circuit Court, 11th
Judicial Circuit (Appellate) in and for Miami Dade County. Case No.2018 270 AC
01.L.T. Case No.3144XEV. February 26,2020. An Appeal from the County Court of
the Eleventh Judicial Circuit for Miami Dade County. Counsel: Carlos J. Martinez,
Office of the Public Defender and Susan S. Lerner, Assistant Public Defender, for
Appellant. Katherine Fernandez Rundle, Office of the State Attorney and Wesley W.E.
Stafford, Assistant State Attorney, for Appellee.

(Before TRAWICK, WALSH and REBULL, JJ.)

(PER CURIAM.) The issue presented to this Court is whether the trial
court erred in allowing a play-back to the jury of a witness’ direct
examination testimony without also playing back that witness’ cross-
examination testimony. We find that under the circumstances
presented, limiting the play-back to solely a portion of the direct
examination was reversible error. We must therefore reverse Appel-
lant’s judgment and conviction.

Appellant was charged with Driving Under the Influence. His
defense to the charge was that he was not driving the car, and that he
was arrested merely because he was intoxicated and seen standing
near the car. At trial, the only witness to testify that he had observed
Appellant driving was the arresting officer, Sergeant Villareal. On
cross-examination, several inconsistencies were raised between
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Villareal’s trial testimony, his police reports and prior testimony.
During deliberations, the jury asked to see a copy of Villareal’s
police reports which had not been admitted into evidence. The trial
court quite properly declined to do so and instructed the jury to rely on
the evidence presented during the trial. Subsequently, the jury
presented the following question to the court: “Did the arresting
officer remain behind the vehicle from the leaving of the bar to the car
coming to a stop?” During a discussion of the question with counsel,
the trial judge discussed the option of a play-back of Officer
Villareal’s testimony. Appellant’s trial counsel objected, but told the
court that if testimony was going to be played back, such a play-back
should include both the direct and cross examination. The trial judge
overruled the objection and told the jury: “You must rely on your
recollection of the evidence presented at trial. However, if you would
like to hear any portion of the officer’s testimony played back, you
may be brought into the court to hear it.” The jury responded by saying
“[W]e would like to hear it.” After playing a portion of Villareal’s
direct testimony, the court stopped the recording and told the jury:
So we’ve heard the first portion of the testimony. I can continue
allowing the play back for you or, if you think you’ve heard what you
were wanting to hear, I can send you back into the jury room to
continue deliberating; whatever you would like to do.

Indicating that they were satisfied with what they had heard, the
jury returned to the jury room to continue their deliberations. They
subsequently found Appellant guilty of the charged offense.

Trial courts are afforded great discretion in decisions regarding the
playback or read-back of testimony. Rentas v. State, 237 So.3d 368,
372 (Fla. 4th DCA 2018) [43 Fla. L. Weekly D129b]; Gormady v.
State, 185 So.3d 547, 550 (Fla. 2d DCA 2016) [41 Fla. L. Weekly
D218c] citing Mullins v. State, 78 S0.3d 704, 705 (Fla. 4th DCA 2012)
[37 Fla. L. Weekly D284a]; Avila v. State, 781 So0.2d 413, 415 (Fla.
4th DCA 2001) [26 Fla. L. Weekly D248a]. However, a play-back of
aportion of direct examination without including cross-examination
may be error if such a play-back could be misleading or unduly
emphasize one party’s version of events. Rentas, 237 So.3d at 373,
citing Mullins 78 So.3d at 705 and Gormady, 185 So.3d at 551. If
particular testimony is specifically requested by the jury, the trial
judge must determine whether limiting the testimony played back
would be misleading or unfairly highlight the witness’ testimony.
Garcia v. State, 644 So0.2d 59, 62 (Fla. 1994), citing Haliburton v.
State, 561 So0.2d 248,250 (Fla. 1990).

The play-back of Officer Villareal’s testimony was of particular
importance here where he was the only witness that could testify that
he saw Appellant driving. Both questions asked by the jury directly
related to Villareal’s testimony. The question prompting the play-back
concerned whether Officer Villareal had followed Appellant from the
time he left the bar until the time the vehicle was stopped. Thus, the
jury was addressing the crucial issue in the case for both the State and
the defense—whether Appellant was in fact driving the vehicle and
whether Villareal had observed him. Given both of the jury’s ques-
tions, the inconsistencies brought out in cross-examination were all
the more important. In response to the jury’s latter question, it was the
trial judge rather than the jury who suggested a play-back, asking the
jurors whether they would like to hear a “portion” of Villareal’s
testimony. After playing back a part of his direct examination, and
without prompting by the jury, the court stopped the recording and
asked if this was enough. Deliberations then continued without the
benefit of again hearing reference to the inconsistencies raised in
cross-examination.

While the court was certainly well within its discretion in permit-
ting a play-back of Villareal’s testimony in light of the jury’s question,
any play-back of his testimony should have included the complete
direct and cross-examination. While a trial court is not required to

“force feed” a jury unnecessary testimony in a playback, see Rentas
237 So.3 at 373, not including relevant cross-examination of a critical
witness unfairly highlighted portions of his direct testimony and
unduly prejudiced Appellant.'

For the reasons indicated herein, the judgment and conviction are
hereby vacated and this matter remanded to the trial court for a new
trial. (TRAWICK, WALSH and REBULL, JJ., concur.)

(REBULL,J., concurring.) I concur with the majority opinion. I write
separately only to highlight whys, in this case, the failure to play back
the cross examination of Sergeant Villareal was an abuse of discre-
tion.

The central and singular theme of the defendant’s closing argu-
ment was that Mr. Mayen was not driving at all. And the only
evidence that he was, came from the testimony of Sergeant Villareal.
“The State only had one witness, one lying witness.” (R. 622).

By my count, during cross examination of Sergeant Villareal, the
defense impeached him (or attempted to impeach him) in approxi-
mately eleven separate topic areas with prior inconsistent statements,
negative impeachment, see Varas v. State, 815 So. 2d 637, 640 (Fla.
3d DCA 2001) [26 Fla. L. Weekly D2848c], and a failure to investi-
gate (failing to seek security footage or speak to witness at the bar
from where the vehicle emerged). In sum, the entire defense rested on
the jury disbelieving the testimony of Sergeant Villareal.

It’s important to note that the jury’s question in this case did not ask
torehear a certain witness’s testimony, or even a specific portion of a
witness’s testimony. Where that happens, it’s generally not an abuse
of discretion for the trial judge to give the jury exactly what they asked
for, that is, testimony that is “directly related and responsive to the
jury’s interrogatory.” See Garcia v. State, 644 So. 2d 59, 62 (Fla.
1994) (citing Haliburton v. State, 561 So. 2d 248, 250 (Fla. 1990));
see also Cole v. State, 701 So. 2d 845, 850 (Fla. 1997) [22 Fla. L.
Weekly S587a].

Instead, the jury’s question read as follows: “Officer testimony
clarification: Did the arresting officer remain behind the vehicle from
the leaving of the bar to the car coming to a stop? Signed [presiding
juror].”* As correctly recognized by the trial court, this question could
obviously not be answered with a “yes” or “no.” What’s important
about this question, however, is that at least one juror (maybe more)
had some uncertainty regarding Sergeant Villareal’s observations and
testimony. Given that the entirety of the defendant’s cross examina-
tion of Sergeant Villareal and his closing argument was devoted to the
theory that the officer was lying and that none of his testimony was
worthy of belief, it is clear that playing back his entire testimony was
critical to avoiding a playback that placed “undue emphasis” on “a
version of events favorable to the State and [which diminished] a
version favorable to the defense.” See Mullins v. State, 78 So.3d 704,
706 (Fla. 4th DCA 2012) [37 Fla. L. Weekly D284a].

In other words, after rehearing all of Sergeant Villareal’s testi-
mony, the jury may very well have answered their own question with
a “no”: the arresting officer did nof remain behind the vehicle the
entire time it left from the bar. Ata minimum, one or more jurors may
have had a reasonable doubt as to whether that happened.

For these reasons, [ join in the conclusion that the trial court abused
its “broad discretion” in matters of playback of testimony by limiting
the playback to the arresting officer’s direct testimony.

' Appellant also raised an issue regarding expressions of personal opinion by the
prosecutor during closing arguments. However, in light of the Court’s decision here,
we need not address this argument.

“See generally Fern L. Kletter, Annotation, Propriety of Audio or Video Playback
of Testimony or Statement to Jury, 65 A.L.R.6th 537 (2020).

3I note that the written question itself is not a court exhibit that is in the record on
appeal. This quote is taken from the trial judge reading the question aloud in the
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transcript of proceedings.
* % *

Insurance Personal injury protection Application Material
misrepresentations Error to enter summary judgment in favor of
medical provider on material misrepresentation defense where insurer
identified summary judgment evidence from which jury could have
concluded that insured made material misrepresentation regarding
garaging location of vehicle in order to procure policy No error in
entering summary judgment on issues of reasonableness, relatedness,
and necessity of treatment where provider established prima facie case
on issues and insurer presented no countervailing evidence

GEICO INDEMNITY COMPANY, Appellant,v. Y.D.MEDICAL & REHABILITA
TION CENTER, INC., a/a/o Rene D. Torres Escalona, Appellee. Circuit Court, 11th
Judicial Circuit (Appellate) in and for Miami Dade County. Case No. 2018 000345 ap
01.LT. Case No.2014 1212 CC 26. February 26,2020. An Appeal from the County
Court for Miami Dade County, Gloria Gonzalez Meyer, Judge. Counsel: Louis
Schulman, Rebecca O’Dell Townsend and Scott W. Dutton, Dutton Law Group, P.A.,

for Appellant. Marcus Griggs and Tim Snedaker, Corredor, Husseini & Snedaker,
P.A.;, and David B. Pakula, David B. Pakula, P.A., for Appellee.

(Before TRAWICK, WALSH, and REBULL, J1.)

(WALSH, J.) GEICO raises two issues in this appeal. First, GEICO
argues the trial court erroneously granted summary judgment for the
medical provider, Y.D. Medical & Rehabilitation Center (“the
Provider”) on its affirmative defense of material misrepresentation.
Second, GEICO argues that the trial court incorrectly granted
summary judgment on damages, finding that the medical services
were reasonable, related to the accident and medically necessary. We
reverse the trial judge’s summary judgment on GEICO’s affirmative
defense but affirm on the trial judge’s order on damages.

Record Below on Summary Judgment

The insured, Rene D. Torres Escalona (“Torres”) procured an
online Personal Injury Protection insurance policy with GEICO.
According to Torres, the online transaction occurred in an unorthodox
manner. Torres claimed in his recorded statement to GEICO that a
man known simply as “Louis” or “Luis” obtained the policy for him
over the phone. When told by GEICO that the policy was purchased
online and not by phone, Torres said he searched online and found
“Luis,” provided his personal information and Luis conducted the
online transaction. Torres did not know Luis’ last name. He did not
recall exactly how he found Luis. He had no contact information for
Luis, nor any records from any computer.

GEICO introduced screen shots of the information submitted
electronically by the applicant to procure the policy. GEICO did not
retain the actual online application' containing the questions prompt-
ing the information captured in the screen shots. But GEICO’s expert
averred that the screen shots captured the verbatim keystrokes by the
applicant. Under “Garage Location” the screen shots reflected that the
car was kept at “14398 NE 14 Avenue, Okeechobee, FL.34972.” The
computer system bounced back a message to the applicant suggesting
“14th” instead of “14,” and the change to address was affirmatively
accepted (by Torres or “Luis”) as: “14398 NE /4th Avenue” in
Okeechobee, Florida. In fact, this address does not exist.

Once coverage was confirmed, the program automatically ran
Torres’ driving record with the department of motor vehicles (DMV).
The applicant elected an option for UM coverage using Torres’
electronic signature.

Torres testified in deposition that he lived at an address in Miami,
Florida. While he claimed to have lived with his mother and sister at
their Miami home address for the past seven years, the traffic crash
report reflected three different Miami addresses for his mother, sister
and himself. GEICO presented evidence that for any online Miami
application, GEICO required a subsequent signed, written application.
Because of rampant fraud, GEICO did not write electronic policies for

vehicles garaged in Miami without later obtaining signed, written
applications.

When asked how the policy was purchased, Torres told GEICO
that he used his cousin’s credit card over the phone to pay for the
policy. However, an online (not telephonic) credit card payment was
made to purchase the policy, after a five-hour period during which the
payment function was opened and closed five times. On the recorded
call, Torres spelled out his cousin’s name as “R-E-I-N-I-E-R I-T-U-R-
I-A-G-A.” Later in deposition, Torres testified that his cousin’s name
is Reinier Rafael Escalona, and that he had no cousin named Reinier
Ituriaga, even though he was the one who audibly spelled out his
cousin’s name to GEICO.

Torres also did not recognize the email address used in the online
application, although this address remained on the account throughout
the duration of Torres’ policy and was never changed. Nor could he
explain why the phone number of “Juan Jose Cortez,” a name he did
not recognize, was used throughout his policy.

After obtaining the policy, Torres called GEICO because he never
received his written policy. He was told that the garaging address was
in Okeechobee, Florida and claimed to have corrected the mistake.
Torres testified in deposition that he always resided in Miami and that
he gave GEICO his correct address. Yet even after this phone call,
while Torres’ mailing address was corrected to reflect where he
received mail, the garaging address remained at the non-existent
address in Okeechobee, Florida.

GEICO argued that had it known that the vehicle was kept in
Miami, the premium for the policy would have been $941.80 greater
than what was charged. Stated differently, GEICO would not have
written a policy for the premium charged had GEICO known of the
true vehicle location.

The trial court granted summary judgment to the Provider on the
affirmative defense of material misrepresentation.

Standard of Review

The standard of review of an order granting summary judgment is
de novo and requires this court to view the evidence in the light most
favorable to GEICO, the non-moving party. Sierra v. Shevin, 767 So.
2d 524,525 (Fla. 3d DCA 2000) [25 Fla. L. Weekly D1605a].

Statutory Defense or Policy Defense of Material Misrepresentation

Asapreliminary issue, GEICO argues that it may base its affirma-
tive defense of material misrepresentation upon the statutory defense
set forth in section 627.409(1), Florida Statutes. This statute permits
rescission for misrepresentation by “[a]ny statement or description
made by or on behalf of an insured” (emphasis added). Under the
statute, misrepresentations need not be purposeful or knowing to void
the policy. Mr. Torres’ claim that “Luis” made such misrepresentation
might therefore fall within the proscribed statutory conduct.

However, the Provider argues that GEICO is bound by the terms
of its policy. GEICO’s policy provides for rescission only when a
person “knowingly conceals or misrepresents” a material fact or
circumstance. The Provider is correct, and the policy language
controls over the statute on GEICO’s defense. See, e.g., Green v. Life
& Health of America, 704 So.2d 1386 (Fla. 1998) [23 Fla. L. Weekly
S42a] (parties to insurance contract are bound by “upon knowledge
and belief” contractual policy language which created higher burden
than statute for insurer to rescind for misrepresentation).”

Summary Judgment on Material Misrepresentation

Summary judgment is proper when there is no genuine issue of
material fact and the moving party is entitled to judgment as a matter
of law. State Farm Mut. Auto. Co. v. Gonzalez, 178 So. 3d 448, 450
(Fla. 3d DCA 2015) [40 Fla. L. Weekly D2352a], citing State Farm
Mut. Auto. Ins. Co. v. Pressley, 28 So. 3d 105, 107 (Fla. 1st DCA
2010) [35 Fla. L. Weekly D150b]. The party moving for summary
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judgment must present evidence supporting its claim and once it does,
“the opposing party must come forward with counterevidence
sufficient to reveal a genuine issue.” R. Plants, Inc. v. Dome Enters.,
221 So. 3d 752, 753-54 (Fla. 3d DCA 2017) [42 Fla. L. Weekly
D1319a], citing Landers v. Milton, 370 So. 2d 368, 370 (Fla. 1979).

Turning to the arguments presented on summary judgment,
GEICO argues that it is entitled to a jury trial on its defense of material
misrepresentation. GEICO argues that Torres’ story — that he
procured insurance by calling “Luis” who provided GEICO a non-
existent garaging address — is wholly incredible. GEICO argues that
the garaging location of the vehicle was provided online to obtain a
cheaper policy Torres never would have obtained had he disclosed his
Miami garaging address.

GEICO also points out that its screen shot evidence proves every
keystroke made to input the online application including the non-
existent Okeechobee garaging address. Further, even after Torres’
later phone call where he alleges that he corrected the address, the
screen shots still contained the non-existent Okeechobee garaging
address. This meant that when Torres called GEICO, he only cor-
rected his mailing address, not the garaging address (which makes
sense given his complaint that he had not received his policy in the
mail). And had Torres truthfully corrected the garaging address,
GEICO would have, based on its standard practice for Miami policies,
required a written, signed paper application, which never occurred.

Inresponse, the Provider argues that no jury could conclude thata
misrepresentation made by “Luis”— even if deemed an agent of
Torres—was “knowing.” And that even if a misrepresentation
occurred, GEICO had constructive notice of Torres’ actual address
because GEICO conducted a DMV records check, and Torres called
GEICO to provide the correct address. Alternatively, GEICO waived
its right to void the policy when it conducted a DMV search of Torres,
which, along with Torres’ phone call, corrected the address.

Both GEICO and the Provider make compelling arguments.
Perhaps “Luis” was a fictional character. Or perhaps Torres was an
innocent, high-school educated patsy of “Luis,” who lied online
without Torres’ authorization. Perhaps Torres simply kept bad records
and did everything he could to correct an inadvertent misunderstand-
ing with GEICO. Or perhaps GEICQO’s evidence proves that Torres
made false statements to procure a cheaper policy.

On summary judgment, ajudge may not weigh evidence or resolve
conflicting facts and fair inferences. The insurer identified summary
judgment evidence from which a jury could have concluded that
Torres made a material misrepresentation to procure his insurance
policy and therefore the policy was properly rescinded. There was
sufficient evidence in the record below which would enable a jury to
support the defense of material misrepresentation, and accordingly, it
was error to grant summary judgment. See Leybovich v. SecureAlert,
Inc.,237 So0.3d 1104 (Fla. 3d DCA 2017) [43 Fla. L. Weekly D65a]
Accordingly, we reverse the trial court’s order granting summary
judgment on the defense of material misrepresentation and remand for
ajury trial on the defense.

Summary Judgment on Reasonable, Related and Medically Necessary
Services

GEICO also argues that the trial court erred in granting summary
judgment on the ground that the medical care rendered was reasonable
in price, related to the accident and medically necessary. The Provider
moved for summary judgment, relying on the affidavit of Kevin
Wood, D.C. GEICO presented no countervailing evidence below to
refute the Provider’s summary judgment evidence which established
a prima facie case. Accordingly, we affirm on the matter of the
damages sustained by the claimant. Should the Provider prevail at trial
on the sole issue of the affirmative defense of material misrepresenta-
tion, judgment shall be entered in the amount of undisputed damages,

$12,909.99, plus interest, costs and fees.

Appellee’s Motion to Tax Appellate Attorney’s Fees is granted;
conditioned upon prevailing in the trial court and only with respect to
appellate fees incurred on the issue of whether the medical services
were reasonable, related and medically necessary.

Appellant’s Motion to Tax Appellate Attorney’s Fees is granted;
conditioned upon the trial court’s determination that GEICO satisfied
the requirements of section 768.79, Florida Statutes (2018) and
Florida Rule of Civil Procedure 1.442. and only with respect to
appellate fees incurred on the issue of the cross motions for summary
judgment on Appellant’s affirmative defense of material misrepresen-
tation. (TRAWICK and REBULL, JJ., concur.)

'0ddly, GEICO no longer has access to the online application in this case, but
GEICO introduced evidence that Torres had and still has access to his online
application containing the questions prompting the online responses. Torres has never
provided the online application.

*We go no further than to hold that the contract between the parties controls the
affirmative defense of material misrepresentation in this case. At oral argument,
GEICO urged us to find that even under the policy, a misrepresentation need not be
“knowing.” However, GEICO failed to make this argument in its briefs, depriving the
Appellee Provider of the opportunity to respond. Therefore, an analysis of the policy
language is not properly before us.

*One judge has recently criticized decisions which quash summary judgment
because a “merest possibility” of a genuine issue of material fact or “scintilla” of
evidence exists. In this judge’s opinion, the inquiry should be whether “there is
sufficient evidence favoring the nonmoving party for a jury to return a verdict for that
party.” Asking whether there exists a “scintilla of evidence,” “slightest doubt,” or
“merest possibility” does not advance that inquiry.” Mobley v. Homestead Hosp., Inc.,
45 Fla. L. Weekly D2a (Fla. 3d DCA Dec. 26,2019) (Logue, J. concurring). The case
before us does not present a speculative dispute, however, but an objectively disputed
defense.

* * *

Criminallaw Driving under influence Reckless driving Closing
argument Burden-shifting Prosecutor improperly shifted burden
of proof by asking jury during closing argument why someone would
choose to have their license suspended instead of providing breath or
doing road side exercises State failed to show that error was
harmless New trial required

URBANO ACOSTA, Appellant, v. THE STATE OF FLORIDA, Appellee. Circuit
Court, 11th Judicial Circuit (Appellate) in and for Miami Dade County. Case No.
2018 000020 ACO1.L.T. Case No. 9949XEX, Amended Opinion. February 26, 2020.
An appeal from the County Court for Miami Dade County, Judge Edward Newman.
Counsel: James Odell, Assistant Public Defender, for Carlos J. Martinez, Public
Defender, Miami Dade County, for Appellant. Jason Scott Duey, Assistant State
Attorney, for Katherine Fernandez Rundle, State Attorney, Miami Dade County, for
Appellee.

(Before MIGNA SANCHEZ-LLORENS, ANGELICAD.ZAYAS,

and IVONNE CUESTA, 1J.)

(SANCHEZ-LLORENS, J.) Following a jury trial, Urbano Acosta
(“Appellant” or “Acosta”) was convicted of one count of driving
under the influence, § 316.196 (1), Fla. Stat. (2006), and one count of
reckless driving, § 316.19(1)(a) Fla. Stat. (2006), and sentenced to
serve a period of incarceration.

On appeal Acosta raised several issues, however, this Court reverses
and remands the matter for the reasons stated below.

BACKGROUND

The Appellant was arrested for reckless driving. While handcuffed,
the arresting officer noticed the smell of alcohol emanating from
Acosta’s breath when he spoke. The officer also observed other signs
of impairment, including but not limited to: erratic driving, flushed
face, bloodshot and water eyes, slurred speech, and a stumbling gait.
The officer requested that Acosta perform field sobriety exercises, but
he declined. Acosta was warned of the consequences for refusal. The
officer searched Appellant’s vehicle and found empty beer cans with
an odor of alcohol coming off them, and an alcohol odor coming from
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Acosta.

Acosta was transported to the station, and the arresting officer read
the Implied Consent Form to him. Subsequently, the officer recorded
Appellant’s refusal on a Breath Refusal Affidavit, memorializing
Acosta’s refusal to submit to an intoxilyzer examination. During the
reading of the Implied Consent Form the officer informed Acosta of
the consequences of refusing to provide a breath sample. The
Appellant was charged with reckless driving, DUI, and several non-
criminal traffic citations.

During closing statement, the Assistant State Attorney made the

following statements:
State Attorney: This chain reaction of the defendant’s choices that he
made, from the drinks he had before he got into the car, to the choice
to drive, to the choice to run the red lights in front of Officer Leon
Paige, get pulled over for reckless driving after he saw him how he
was affecting choice, to the choice to dispel the concerns of driving
under the influence . . .

(Trial Tr. 308:4-14, Jan. 17,2018 (emphasis added).)

State Attorney: The defendant also made the choice to drive. The
defendant also made the choice to refuse road side exercises. The
defendant also made the choice to refuse the breath sample. Ladies and
gentlemen of the jury, ask yourselves a question, “Why would some
choose to have their license suspended instead of providing breath ?
Instead of doing road side exercises? . ..”

State Attorney: Members of the jury, I challenge you is that this
refusal occurred, was because he knew that he was what would be
in that breath sample. He knew that those road side exercises would
show. ..

(Trial Tr. 328:22-329:24, Jan. 17,2018 (emphasis added).)

STANDARD OF REVIEW

“A trial court has discretion in controlling opening and closing
statements, and its decisions will not be overturned absent an abuse of
discretion.” Williams v. State, 225 So. 3d 349, 353 (Fla. 3d DCA
2017) [42 Fla. L. Weekly D1722a] (quoting Merck v. State, 975 So. 2d
1054,1061 (Fla. 2007) [32 Fla. L. Weekly S789b]). “Where the
comments were improper and the defense objected, but the trial court
erroneously overruled defense counsel’s objection,” the harmless
error standard of review applies, which places “ ‘the burden on the
state, as the beneficiary of the error, to prove beyond a reasonable
doubt that the error complained of did not contribute to the verdict.” ”
Sweeting v. State, 260 So. 3d 520,524 (Fla. 3d DCA 2018) [43 Fla. L.
Weekly D2756a] (quoting Cardona v. State, 185 So.3d 514,520 (Fla.
2016) [41 Fla. L. Weekly S45a]).

LEGAL ANALYSIS

An axiomatic principle of constitutional law is that the burden to
establish commission of a criminal offense beyond a reasonable doubt
is, and remains, on the prosecuting entity throughout the trial. Jackson
v. State, 575 So.2d 181 (Fla. 1991). This requirement is “ ‘basic in our
law and rightly one of the boasts of a free society.’ ” In re Winship, 397
U.S.358,362,90S.Ct. 1068, 25 L.Ed. 2d 368 (1979) (quoting Leland
v. Oregon, 343 U.S. 790, 803, 72 S.Ct. 1002, 96 L.Ed. 1302 (1952)
(Frankfurter, J., dissenting). “For that reason, it is error for a prosecu-
tor to make statements that shift the burden of proof and invite the jury
to convict the defendant for some reason other than that the State has
proved its case beyond a reasonable doubt.” Brooks v. State, 267 So.
3d417,421 (Fla. 4thDCA 2019) [44 Fla. L. Weekly D776a] (quoting
Jackson v. State, 575 So. 2d 181, 188 (Fla. 1991)). In the event
improper burden-shifting occurs, the appellate court must examine the
entire record, in context. Rodriguez v. State, 27 So. 3d 753, 755-57
(Fla. 3d DCA 2010) [35 Fla. L. Weekly D355b].

The Fifth Amendment of the United States Constitution guarantees
that a criminal defendant cannot be compelled to be a witness against

himself. State v. Socarras, 272 So. 3d 488, 492 (Fla. 3d DCA 2019)
[44 Fla. L. Weekly D935a]. Furthermore, “courts must prohibit all
evidence or argument that is fairly susceptible of being interpreted by
the jury as acomment on the [defendant’s] right of silence.” Morris v.
State, 988 So. 2d 120, 122 (Fla. 5th DCA 2008) [33 Fla. L. Weekly
D1851a] (quoting Smith v. State, 681 So.2d 894, 895 (Fla. 4th DCA
1996) [21 Fla. L. Weekly D2290a]). The Fifth Amendment, however,
generally, does not encompass instances where the accused is the
source of physical evidence. Id. When a law enforcement officer has
probable cause to believe that the accused was driving under the
influence, the officer can compel the accused to perform field sobriety
exercises and a breath test. Id. While a prosecutor may comment ona
defendant’s failure to submit to perform field sobriety exercises and
a breath test as evidence of the person’s consciousness of his or her
guilt, a prosecutor improperly shifts the burden of proof by arguing
that an innocent person would volunteer to take a breath test or
perform field sobriety exercises to prove his or her innocence. Id. at
123.

Acosta contends that the State’s closing argument contained
improper burden-shifting arguments that require reversal. We agree.
During closing argument, the following exchange occurred:

State Attorney: This chain reaction of the defendant’s choices that
he made, from the drinks he had before he got into the car, to the
choice to drive, to the choice to run the red lights in front of Officer
Leon Paige, get pulled over for reckless driving after he saw him how
he was affecting choice, to the choice to dispel the concerns of driving
under the influence . . .

Defense: Objection, burden shifting.

Judge: Overruled.

(Trial Tr. 308:4-14, Jan. 17,2018 (emphasis added).)

State Attorney: The defendant also made the choice to drive. The
defendant also made the choice to refuse road side exercises. The
defendant also made the choice to refuse the breath sample. Ladies
and gentlemen of the jury, ask yourselves a question, “Why would
some choose to have their license suspended instead of providing
breath? Instead of doing road side exercises?”

Defense: Objection, judge, denigration, burden shifting, and scope.

Judge: Overruled.

State Attorney: Members of the jury, I challenge you is that #his
refusal occurred, was because he knew thathe was what would be
in that breath sample. He knew that those road side exercises would
show. ..

Defense: Objection.

Judge: Sustained.

(Trial Tr. 328:22-329:24, Jan. 17,2018 (emphasis added).)
Examining these statements in the context of the entire record, we
conclude the State improperly shifted the burden of proof by asking
the jury “[w]hy would someone choose to have their license sus-
pended instead of providing breath? instead of doing road exercises?”
Although the State argues that it offered Acosta’s refusal as evidence
of Acosta’s consciousness of guilt, we disagree. The State’s com-
ments direct the jury to infer Acosta’s guilt from the fact that he did
not take an affirmative step to prove his innocence by doing road
exercises or submitting to a breathalyzer test. The State further asserts,
that its comments regarding Acosta’s refusal was an invited response
to Acosta’s alibi defense, however, Mr. Acosta did not assert an alibi
defense in this case. The Defense’s objections to these impermissible
comments should have been sustained. To establish that these errors
were harmless, the State must prove beyond a reasonable doubt that
the errors did not contribute to jury’s verdict. State v. DeGuilio, 491
So.2d 1129 (Fla. 1986). Such a conclusion cannot be reached in this
case. As such, because the State has failed to prove beyond a reason-
able doubt that the error did not contribute to the verdict, we reverse,
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the judgment on each charge shall be vacated and the matter remanded
for anew trial. (ZAYAS, A.,and CUESTA, 1., ]JJ, concur. )

* * *

Criminallaw Probation Revocation Identity of defendant Mere
name identity between defendant and person named in judgment of
conviction for driving under influence and placed on probation was
sufficient to meet state’s burden to prove by preponderance of evidence
that defendant was person placed on probation Moreover, evidence
presented at probation revocation hearing included evidence that
defendant had other characteristics, such as age, race, gender, driver’s
license number and area of residence, in common with person placed
on probation

JUANFLORIAN, Appellant, v. STATE OF FLORIDA, Appellee. Circuit Court, 11th
Judicial Circuit (Appellate) in and for Miami Dade County. Case No.2019 107 AC
01. L.T. Case No. 9077XGC. February 21,2020. An Appeal from the County Court in
and for Miami Dade County, Michael Barket, Judge. Counsel: Carlos J. Martinez,
Office of the Public Defender and James Odell, Assistant Public Defender, for

Appellant. Katherine Fernandez Rundle, Office of the State Attorney and Christine E.
Zahralban, Assistant State Attorney, for Appellee.

(Before TRAWICK, WALSH and REBULL, JJ.)

(REBULL, J.) Juan Florian appeals an order revoking his probation
and sentencing him to 30 days in jail. He argues on appeal that State
failed to prove in an April 2019 probation revocation hearing that he
is the same Juan Florian named ina May 2016 Judgment adjudicating
him guilty of DUI and sentencing him to 12 months of probation. We
affirm the revocation of his probation and his sentence.

L

At the revocation hearing, the trial court took judicial notice
without objection of the May 23,2016 Judgment in the lower tribunal
(Case Number 9077XCG). That Judgment finds and adjudges a “Juan
Florian” guilty of DUI. The Judgment reflects that: (1) his address is
733 W 34th Street, Hialeah, Florida 33012; (2) his date of birth is
05/17/1953; (3) he’s a white male; and (4) his Driver’s License
number is F465420531770. It further provides that the “defendant is
placed on probation for a period of 12 months beginning 05/23/2016
under the supervision of the ADVOCATE PROGRAM.”

The Judgment also revokes Mr. Florian’s driver’s license for 365
days, orders a vehicle impoundment, and an ignition interlock device.
Mr. Florian’s signature appears on the Judgment, below the following
language: “I have read and understand the above terms and conditions
and I hereby acknowledge receipt of a copy of this form.”

The State presented the testimony of Officer Wilbur Gonzalez of
the Hialeah Police Department. Officer Gonzalez testified regarding
his arrest of Juan Florian on January 7,2017 for driving while license
suspended as a habitual traffic offender, and resisting an officer
without violence. His pertinent testimony on direct examination
included the following:

A Tcame in contact with Mr. Florian, who was parked at a green
light, facing northbound, on a southbound lane. I tried to get his
attention, conduct a traffic stop. He wasn’t responding. He finally got
my attention. I told him to stop. He looked directly at me. He slowed
down and then he decided to take off.

I gotbehind him. I conducted a traffic stop. He continued a couple
of streets down. He bailed out of his car while the car was running
and took of southbound on West One Avenue and I was able to, later,
take him into  run after him and take him into custody.

K sk 3k

Q Oh, yeah, can you
courtroom today?

AYes.He’s

is the person that you arrested in this

he’s standing behind Defense. [ can’t see. It’s like a

white and grey shirt. Sorry.

Q Can you point to him, please.

A Right over there.

Q Okay.

MR. BERGIDA: Yeah, Your Honor, let the record reflect that the
officer has pointed to the Defendant, Mr. Juan Florian.

(emphasis added). On cross examination, Officer Gonzalez addition-
ally testified as follows:

QIbelieve you just testified that Mr. Florian pulled up next to
you.

A He pulled up towards me.

K ok 3k

Q Okay. 12 So, it was your testimony today that Mr. Florian,
pulled up to you; was driving. You saw him driving?

AYes.

koo ok

And just let me know if I’m reading this correctly. Defendant
was stopped at a red light at Palm Avenue.

AYes.

Q That’s what it states; correct?

A Yeah.

Q So, Mr. Florian was not driving; was he?

A Of course, he was driving.

Q You just read that he was stopped?

A Behind the—behind the driver’s—behind the wheel of the
driver—driver’s side. He was stopped. He saw me. He pulled up
towards me and he continued to drive. He was the only person in
the car.

koo ok

Q In your arrest form, you read that he was 3 stopped at a red
light; correct?

A You asked me that, yes.

Q Okay. And, when you saw Mr. Florian, you had not seen him
before?

A No.

(emphasis added). After hearing argument from the State and
Defense, the trial court revoked Mr. Florian’s probation and sentenced
him to 30 days in the Dade County Jail. On appeal, the defendant
argues that the State failed to “prove that the Juan Florian who was
placed on probation was the same Juan Florian who was arrested by
Officer Gonzalez.”

II.

“The State has the burden of proving by the greater weight of the
evidence that the defendant committed a willful and substantial
violation of a term of probation. The trial court has broad discretion
to determine whether . . . the State has met its burden of proof.”
Grizzard v. State, 881 So.2d 673, 675 (Fla. 5th DCA 2004) [29 Fla.
L. Weekly D1980b] (emphasis added) (internal citations omitted)."
The trial court’s findings “will not be overturned on appeal unless
there is no evidence to support the decision.” See Cunningham v.
State, 795 So.2d 219, 220 (Fla. 4th DCA 2001) [26 Fla. L. Weekly
D2338a] (emphasis added). “When a cause is tried without a jury, the
trial judge’s findings of fact are clothed with a presumption of
correctness on appeal, and these findings will not be disturbed unless
the appellant can demonstrate that they are clearly erroneous.”
Sunshine State Ins. Co. v. Davide, 117 So. 3d 1142, 1144 (Fla. 3d
DCA 2013) [38 Fla. L. Weekly D391a].

Here, the trial judge found as a fact that the Juan Florian before him
was the same Juan Florian named in the May 2016 Judgment. Giving
that finding—as we must—a presumption of correctness, it plainly is
supported by competent evidence. The May 2016 Judgment identified
a white male named Juan Florian who was born in May of 1953, and
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would therefore be 65 years of age at the revocation hearing. That
Juan Florian also had an address in Hialeah, Florida.

The cold transcript of the revocation hearing does not reflect how
old the Juan Florian standing before the trial judge appeared to him.
Nor does the transcript reflect whether he is white. If the presumption
of correctness means anything, however, it should at least mean that
we can defer to the trial judge and presume that the Juan Florian before
the court was a white male* who appeared to be in the neighborhood
of 65 years of age.

The evidence presented at the revocation hearing also proved that
the Juan Florian before the court was driving and was arrested in
Hialeah, the same municipality of the Juan Florian in the May 2016
Judgment. Moreover, the Juan Florian before the court bailed out of
his car while it was still running and ran away from Officer Gonzalez.

In sum, the trial judge had before him a DUI Judgment from May
of 2016 for a white male with a Hialeah address named Juan Florian
who was 65 years of age, and whose driver’s license was revoked.
And, in light of the presumption of correctness, he had before him in
court a white male named Juan Florian who (we presume) looked
about 65 years old and who was arrested in Hialeah in January of
2017; and who fled from a police officer who tried to pull him over for
atraffic infraction. Was it reasonable for the trial judge to infer from
such flight® that maybe this Juan Florian fled because he knew his
driver’s license was revoked and he wasn’t supposed to be driving
while he was on probation for DUI?

If the presumption of correctness for findings of fact means
anything, and the standards for appellate review of trial judge’s
decisions at probation revocation hearings mean anything, they surely
must mean that the trial judge’s finding in this case is supported by
competent evidence, was not clearly, erroneous, and was not an abuse
of discretion.*

Itis clear that the function of the trial court is to evaluate and weigh the

testimony and evidence based upon its observation of the bearing,

demeanor and credibility of the witnesses appearing in the cause. I¢is
not the function of the appellate court to substitute its judgment for
that of the trial court through re-evaluation of the testimony and
evidence from the record on appeal before it. The test . . . is whether
the judgment of the trial court is supported by competent evidence.

Subject to the appellate court’s right to reject ‘inherently incredible

and improbable testimony or evidence,’ it is not the prerogative of an

appellate court, upon a de novo consideration of the record, to
substitute its judgment for that of the trial court.

Shaw v. Shaw, 334 So. 2d 13, 16 (Fla. 1976) (emphasis added)
(internal citations omitted).

1L

The dissent relies on Cox v. State, 816 So. 2d 160 (Fla. 2d DCA
2002) [27 Fla. L. Weekly D980a] in support of the proposition that the
evidence presented at the revocation hearing was insufficient—as a
matter of law—to prove that the Juan Florian before the trial judge was
the same Juan Florian in the May 2016 DUI judgment and probation
sentence. Cox is materially distinguishable from this case. Indeed, it’s
the reverse of this case.

In Cox, the probation officer was the only witness at the revocation
hearing. The police officer who issued a citation for reckless driving
to a “Jody Cox,” did not testify. Thus, while there was no question as
to the Jody Cox who was on probation and was before the Court for
the revocation hearing, the evidentiary basis for the substantive
probation violation was a Floridla DHSMV printout of someone
named “Jody Cox.” In other words, the evidence that the Jody Cox on
probation and before the court violated his probation by engaging in
reckless driving was only atraffic printout reflecting someone named
Jody Cox had a withhold of adjudication for areckless driving charge.

The Cox Court held that the similarity of names and date of birth
was legally insufficient to prove that the Jody Cox on probation was
the same Jody Cox who engaged in reckless driving. In arriving at its
decision, the Court in Cox block quoted from Miller v. State, 573 So.
2d 405 (Fla.2d DCA 1991). The citation to Miller highlights why Cox
is distinguishable from this case. Miller stands for the narrow
proposition that in proving (beyond a reasonable doubt) the offense of
possession of a firearm by a convicted felon, the State must present
additional “affirmative evidence” beyond identity of names, to
connect the person charged to the prior conviction. As recognized in
Cox and Miller, there are two lines of authority on the “name identity”
issue. The Fourth District Court of Appeal described the difference as
follows:

When the State must establish the existence of a prior conviction to

prove an essential element of an offense, merely introducing a

judgment, which shows identity between the name on the prior

judgment and the name of the defendant, is insufficient. Mason v.

State, 853 So.2d 544, 545 (Fla. 1st DCA 2003) [28 Fla. L. Weekly

D2021a]. Instead, the State must present affirmative evidence that the

defendant and the person named on the prior judgment are the same

person. Millerv. State, 573 S0.2d 405,406 (Fla.2d DCA 1991). This
requirement is rooted in the requirement that the State prove the
defendant guilty of every element of the offense beyond a reasonable
doubt. Gravatt v. United States, 260 F.2d 498 (10th Cir. 1958). In
contrast, a trial court can rely on nothing but certified copies and
official court records at sentencing to determine, for example,

whether a defendant qualifies for an enhanced sentence. Moore v.

State, 944 So0.2d 1063 (Fla. 4th DCA 2006) [31 Fla. L. Weekly

D2173a]; Slade v. State, 898 So.2d 120 (Fla. 4th DCA 2005) [30 Fla.

L. Weekly D580c]. As due process does not require a prior conviction

to be proven beyond a reasonable doubt when it is not an element of

the offense, see Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct.

2348, 147 L.Ed.2d 435 (2000); Roberts v. State, 559 S0.2d 289,291

(Fla.2d DCA 1990), only a preponderance of the evidence standard

applies. This lesser burden of proof can be satisfied by merely

showing name identity. See Singh v. Holder, 379 Fed.Appx. 578 (9th

Cir. 2010) (name identity without rebuttal evidence is sufficient to

meet clear and convincing evidence standard of deportation proceed

ing).
Moncus v. State, 69 So.3d 341, 343 (Fla. 4th DCA 2011) [36 Fla. L.
Weekly D1986a] (emphasis added).

This case is controlled by Moncus,’ and not by Cox. Here, the State
had to prove—by a preponderance of the evidence—that the Juan
Florian before the court was the same Juan Florian named in the May
2016 judgment of conviction for DUIL. Under Moncus, mere name
identity was enough to prove that they were one and the same.
Moreover, as we’ve pointed out in Section 1., supra, the evidence
presented at the revocation hearing in this case was more than “mere
name identity” (and even more than name and date of birth identity).

For all of these reasons standing alone, the trial court’s order of
revocation and sentence must be affirmed.

Iv.

Lest a reader of this opinion be alarmed that this is a case of
“mistaken identity,” and that the wrong 65 year old Juan Florian from
Hialeah was found in violation of a DUI probation that was never his
to begin with, we write further to point out the abundant information
in the record that this is the same person.

The record on appeal contains numerous documents leading up to
the May 2016 Judgment, which identify a “Juan Florian,” “Juan
Florian Escaveduque,” or a “Juan Escaveduque.” Not coinciden-
tally—where applicable—all of those documents contain the same
address, date of birth, driver’s license number, and race and gender,
as the Judgment.
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The Advocate Program filed an affidavit of violation of probation
in case number 9077XCG, dated January 18, 2017. The affidavit
alleges, among other things, that: “On or about 1/7/2017, in Miami-
Dade County, FL., defendant allegedly committed offense(s):
DWLS/HABITUAL and RESISTING OFFICER WITHOUT
VIOLENCE, with case number F17-365, contrary to 322.34(5) and
843.02.”

As a result, and again not coincidentally, the February 3, 2017
“VIOLATION OF PROBATION ARREST WARRANT” in the
record has the same 4 items as the Judgment (Hialeah address, date of
birth, DL number, race, and gender). There is a “COM-
PLAINT/ARREST AFFIDAVIT” in the record reflecting that the
police arrested Mr. Florian in Hialeah on the probation warrant on
October 12,2018 at 6:23pm. That October 12, 2018 arrest affidavit
reflects that the person the police arrested was named “Juan Florian
Escaveduque.” Once again, the arrest affidavit has the same 4 data
points as the Judgment, the arrest warrant, and every other document
in the record containing Juan Florian’s identifying information.

Lastly, the trial court’s April 11, 2019 Commitment Order and
Supplemental Court Order in the record (which sentenced Mr. Florian
to 30 days in jail), both contain the same date of birth, address, race,
gender, and driver’s license number, as all of the other documents in
the record on appeal.

The transcript of the proceedings before the trial judge—before the
actual probation revocation hearing began—should put to rest any
remaining “mistaken identity” concerns a reader may have. Mr.
Florian’s lawyer told the trial judge as follows:

However, would the court  would the court like to get involved in
plea negotiations. Our client is willing to plead guilty to the probation
violation in return for this court unsuccessfully terminating his
probation. He has completed all conditions of probation. The only
issue is the withhold and one day that he took to a felony case back in
2017.

k ok 3k

I believe the Advocate will say everything but the AA. However,
we do have proof of the AA classes. Buthe did his DUI school. He did
his victim impact. He did his

k ok 3k

I'spoke with Advocate on Friday and he agreed that it was waived.
All that he had left was to bring in the proof of the AA meetings.

Mr. Florian told me that he completed it. He does not have proof
since this is from 2017. However, he would be willing to, if Your
Honor wanted to have him go back and complete more AA meetings,
I spoke with him. He would be willing to do that to satisfy this court.

k ok 3k

THE COURT: I mean, the court’s not really inclined to get involved

into it. I mean, have you guys discussed it; has the State and (emphasis

added)

While it is debatable whether defense counsel’s statements would
be admissible as admissions against her client®, the trial court can
hardly be faulted for not engaging in the legal fiction being asserted
now—that there was any debate whether the Juan Florian before him
was the same person placed on probation.

Further, the Juan Florian before the trial judge did not coinciden-
tally show up in court on the day when another Juan Florian was
supposed to appear for revocation hearing—he was summoned to
court following his arrest on a warrant, a process that requires
confirmation of a person’s identity, not merely the similarity of name.
And though not introduced in evidence, as we already noted the arrest
affidavit for the violation of probation—which was made part of the
court file below and part of the record on appeal—reflects that the
Defendant arrested bore the identical date of birth and home address
asthe Defendant reflected on the face of the judgment. Mr. Florian s,

indisputably, the right man.

By further analogy, a defendant who disputes a prior offense on a
sentencing scoresheet must do more than debate the sufficiency or
competency of the State’s evidence—he must dispute its truth.
Jenningsv. State, 595 So.2d 251 (Fla. 1st DCA 1992). See also Banks
v. State, 610 So. 2d 514, 517 (Fla. 1st DCA 1992) (an objection to
prior record predicated solely on hearsay does not require corrobora-
tion by the State) (citation omitted); Telfort v. State, 616 So.2d 1222
(Fla. 3d DCA 1993) (same); Rodriguez v. State, 650 So. 2d 1111,
1112 (Fla. 2d DCA 1995)[20 Fla. L. Weekly D517b] (same). The
truth here—which the Defendant does not dispute—is that he is the
person who was placed on probation in this case.

V.

As we detailed above, the evidence presented at the probation
hearing—by itself—was enough to prove the case by the preponder-
ance of the evidence. And it is based on that evidence alone that we
affirm.

Interestingly, the dissent completely ignores the actual evidence
presented at the hearing: a 65 year old white male before the trial
judge named Juan Florian, who was arrested in Hialeah by a Hialeah
police officer. And, who fled from the police when that officer
attempted to pull him over for a traffic infraction.

And a DUI judgment of probation identifying a white male named
Juan Florian who was 65 years of age with a Hialeah address whose
driver’s license was revoked and who wasn’t supposed to be driving.
The dissent disregards all of that evidence, and certainly with no
deference to the trial judge’s finding of fact that they were one and the
same.

It’s very revealing that the dissent uses the analogy of a “moun-
tain,” to describe the State’s burden. Certainly doesn’t sound like the
“preponderance of the evidence” burden of proof, which is the law in
probation violation hearings. “A preponderance of the evidence is
evidence that more likely than not tends to prove a proposition.” See
Hernandez v. Guerra, 230 So.3d 514,518 (Fla. 3d DCA 2017) [42
Fla. L. Weekly D2168a).’

Did the evidence presented to the trial judge in this case show that
it was more likely than not that the Juan Florian before him was the
same Juan Florian named in the DUI judgment? Did it tend to prove
that they were the same person? Those questions are not for us to
answer as an appellate court. But it is beyond question that there was
competent evidence to support the trial judge’s finding of fact
answering those questions in the affirmative.

Conclusion
For all of these reasons, we affirm the trial court’s decision to find
Mr. Florian in violation of his probation, revoke his probation, and
sentence him to 30 days in jail.
AFFIRMED. (WALSH,J., concurs. TRAWICK, J., dissents, with
an opinion.)

(TRAWICK, J., dissenting.) It is axiomatic that the State is required
to prove that a defendant charged with a probation violation is the
same person that was placed on probation in the underlying criminal
case. Cox v. State, 816 So.2d 160 (Fla. 2nd DCA 2002) [27 Fla. L.
Weekly D980a]. See also Morgan v. State, 353 So.2d 161, 162 (Fla.
2d DCA 1977) (State has burden of proving identity in any case where
identity is in issue). The State attempted to meet this burden through
the testimony of Officer Wilbur Gonzalez, the officer who arrested
Appellant for the new offenses. Officer Gonzalez stated that he
attempted to conduct a traffic stop of a car driven by Appellant.
Appellant jumped out of his car while the car was running, after which
he was apprehended by Gonzalez. After running the Appellant’s
driver’s license, Gonzalez determined that Appellant was driving with
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a suspended license and was a habitual traffic offender.® He then
placed Appellant under arrest. However, while he was able to identify
Appellant as the person he arrested, he had never seen Appellant prior
to this arrest and he had no personal knowledge of the Appellant being
placed on probation in the underlying case.

In the course of the hearing, the State asked the trial court to take
judicial notice of the final judgment and sentencing order which
placed Appellant on probation, as well as the probation violation
affidavit charging the new offenses. The court did so.’ However, the
State produced no testimony that the person named in the final
judgment and sentencing order was Appellant.'® Instead, they argued
that the signature of Juan Florian on that order established Appellant
was the same person who committed the new substantive offenses and
who was named in the probation violation affidavit. There was no
evidence produced to support this argument."'

It is not the responsibility of a court to save the State from a
deficiency in their case. See Morges v. State, 33 So.3d 115 (Fla. 1st
DCA 2010) [35 Fla. L. Weekly D935a] (“Circumstances that create
nothing more than a strong suspicion that the defendant committed the
crime are not sufficient to support a conviction.”), citing Cox v. State,
555 S0.2d 352,353 (Fla. 1989). The burden is on the State to establish
that the Juan Florian named in the final judgment and the Juan Florian
who allegedly violated his probation and who was named in the
probation violation affidavit are one in the same. Cox v. State, 816
So.2d at 616." They failed to meet this burden.

It would have been quite easy for the State to have called the
Appellant himself to the witness stand to establish this link. See E. P.
v. State, 901 So.2d 193 (Fla. 4th DCA 2005) [30 Fla. L. Weekly
D812b]; Perryv. State, 778 So.2d 1072 (Fla. 5th DCA 2001) [26 Fla.
L. Weekly D644a] (Probationer has no Fifth Amendment privilege to
refuse to answer questions that would disclose a violation if called by
the State as a witness in a probation violation hearing). See also
Howellv. McDonough,2008 WL 1931321 (M.D. Fla. 2008). Further,
there may have been other documents, as referenced by the majority,
which may have linked the Juan Florian in the Judgment to the Juan
Florian in the probation violation affidavit if those documents had
been offered and admitted into evidence. Unfortunately for the State,
they did none of this.

While the majority discusses in elaborate detail supposedly
“abundant evidence in the record . . . that this is the same person” and
a “copious basis in the record to support the lower tribunal’s order”,
there is no indication in the record that the trial judge considered any
of the information referenced by the majority other than the Judgment
and the probation violation affidavit itself. The trial court took judicial
notice of both documents. However, there is nothing in the record to
show that the trial judge had any document before him with the “4 data
points” mentioned by the majority (address, date of birth, driver’s
license number, race and gender) and contained in the Judgment
which linked Florian to the probation violation affidavit. The affidavit
itself contains none of these “data points”. Further, such a linkage was
never argued by the State below or in this appeal.

The majority also references statements made by Appellant’s
counsel in concluding that Appellant conceded he was on probation,
stating that these statements “should put to rest any remaining
‘mistaken identity’ concerns a reader may have.” However, they seem
to recognize a weakness in their conclusion, indicating that it is
“debatable” as to whether these statements were admissible against
the Appellant. It is not debatable. Such statements are not evidence
and cannot be attributed to the Appellant. Schroeder v. MTGLQ
Investors, L.P.,2020 WL 698271 (Fla. 4th DCA Feb. 12,2020) [45
Fla. L. Weekly D339a] (“[U]nder Florida law, absent a stipulation,
statements of counsel not made under oath are not evidence.”),
quoting Parkerson v. Nanton, 876 So.2d 1228, 1230 (Fla. 1st DCA

2004) [29 Fla. L. Weekly D1415c¢].

Itis disappointing that the majority has chosen to lessen the bar for
the State. Prosecutors have a duty to prove their case with evidence,
not with supposition. I would liken what the majority has done here
with a mountain climber scaling a majestic peak. There are various
stages that the climber must attain before reaching the top. However,
upon reaching the final stage before the summit, the climber discovers
that she has forgotten equipment necessary for the final leg of her
climb. Being unprepared to go any further, she claims victory and
stakes her claim that she has successfully climbed the mountain.
Another climber, aware of her story, complains to the organization
who recognizes each successful climb. The organization, rather than
become embroiled in controversys, fails to take any action, leaving her
non-meritorious climb in their record book.

Here, the State of Florida is that climber. They were close to
proving their case but fell short, yet claiming victory. Our court has
unfortunately recognized the State’s achievement, despite being made
aware by the Appellant and the record that the State did not prove their
case. The majority has instead said that the State’s proof was “the
truth” and dismissed the concerns raised in this dissent as “legal
fiction.” In other words, the evidence was close enough to affirm the
decision below. Close may be good enough in horseshoes, but not in
mountain climbing and certainly not in an American courtroom.
Decisions such as this chip away at the bedrock that is our justice
system. This may be a small chip, but chiseling away one chip after
another and yet another will eventually erode and weaken our
institution’s foundation. The institution itself will be left tottering and
unsteady until eventually confidence in its stability will be weakened
beyond repair.

I dissent.

'“The trial court has broad discretion to determine whether there has been a willful
and substantial violation of a term of probation and whether such a violation has been
demonstrated by the greater weight of the evidence.” State v. Carter, 835 So.2d 259,
262 (Fla. 2002) [27 Fla. L. Weekly S1004a]; see also Mata v. State, 31 S0.3d 257,259
(Fla. 4th DCA 2010) [35 Fla. L. Weekly D65 1b] (the State must prove by a preponder
ance of the evidence the probationer willfully and substantially violated the terms of
probation).

“ “When a decision in a non jury trial is based on findings of fact from disputed

evidence, it is reviewed on appeal for competent, substantial evidence’ because

‘the trial judge is in the best position to evaluate and weigh the testimony and

evidence based upon its observation of the bearing, demeanor and credibility of the

witnesses.’ ” Qertel v. State, 82 S0.3d 152,156 57 (Fla. 4thDCA 2012) [37 Fla. L.

Weekly D516a] (quoting Acoustic Innovations, Inc. v. Schafer, 976 So.2d 1139,

1143 (Fla. 4th DCA 2008) [33 Fla. L. Weekly D544a]).

Harrington v. State, 238 So. 3d 294, 297 (Fla. 4th DCA 2018) [43 Fla. L. Weekly
D434a.

*Plainly, all parties referred to the Juan Florian in court as “Mr.,” indicating that he
was a male.

*Looney v. State, 803 So. 2d 656, 667 68 (Fla. 2001) [26 Fla. L. Weekly S733a]
(Evidence that on the day of the murder the defendant attempted to hit police officer
and knock him down with his truck, and the subsequent pursuit and arrest was
relevant to infer defendant’s consciousness of guilt. Decision discusses this issue in
terms of collateral crimes evidence.); Hertz v. State, 803 So.2d 629, 644 45 (Fla.2001)
[26 Fla. L. Weekly S725a] (In murder prosecution, no abuse of discretion to admit
evidence of the defendant’s flight and resistance to a lawful arrest on the day of the
murders which were relevant to the defendant’s consciousness of guilt.)”

Charles W. Ehrhardt, Other uses, 1 Fla. Prac., Evidence § 404.19n.2 (2019 ed.).

“See generally Williams v. State, 602 So. 2d 643, 644 (Fla. 2d DCA 1992) (finding
that evidence presented at 1991 probation revocation hearing was sufficient to prove
that defendant was same person placed on probation in 1978).

*In Moncus, the Court held that the Richard Moncus before the trial court could be
impeached at trial by the introduction of copies of judgments of conviction for a
“Richard Moncus.” “When Moncus declined to introduce any evidence to disprove
identity, the trial court was entitled to rely on the strong inference created by the
similarities between Moncus’s name and the names on the prior judgments and hold
that the State met its burden to demonstrate name identity without introducing
additional evidence.” Moncus v. State, 69 So.3d 341,344 (Fla. 4th DCA 2011) [36 Fla.
L. Weekly D1986a] (emphasis added).

SAccording to Professor Ehrhardt, “a statement made by an attorney to the court
may be admissible as an admission against his or her client if it is shown that the
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attorney had the authority to make the statement.4

FN 4. When statements by an attorney are admissible against the client is unclear.
Rule of Judicial Administration 2.505(h) provides: “In all matters concerning the
prosecution or defense of any proceeding in the court, the attorney of record shall be the
agentoftheclient....” It would appear that written or oral statements by a lawyerin
the court concerning a lawsuit, would be admissible against the client as admissions
under section 90.803(18)(c) or 90.803(18)(d). See Payton Health Care Facilities, Inc.
v. Estate of Campbell, 497 So.2d 1233, 1238 (Fla. 2d DCA 1986) (Complaint filed by
defendant Payton against defendant Southeast shortly before trial was admissible
during the trial against Payton as an admission: “We conclude that the complaint was
properly admitted by the trial court as an admission against interest.”); St. Paul Fire and
Marine Ins. Co. v. Welsh, 501 So. 2d 54,57 (Fla. 4th DCA 1987) (Letter written by St.
Paul’s consulting attorney to St. Paul was admissible under 90.803(18).). See Jensen
v. Sierra Grill, Inc., 876 So.2d 1264 (Fla. 3d DCA 2004) [29 Fla. L. Weekly D1585a]
(discussing presumption that attorney is authorized to act on behalf of client); U.S. v.
McKeon, 738 F.2d 26, 30 33 (2d Cir. 1984) (Attorney’s opening statement may be
admissible against client in subsequent case.); Frank v. Bloom, 634 F.2d 1245, 1266
(10th Cir. 1980) (factual matter in a pleading); Contractor Utility Sales Co., Inc. v.
Certain teed Products Corp., 638 F.2d 1061, 1084, 74 (7th Cir. 1981) (amended or
withdrawn pleading). However, other Florida cases found, without discussing whether
the pleadings were admissions, that “neither a complaint nor counterclaim is admissible
in evidence to prove or disprove a fact.” Adams v. Merrill Lynch, Pierce, Fenner &
Smith, 392 So.2d 4, 5 (Fla. 4th DCA 1980); Sea Cabin, Inc. v. Scott, Burk, Royce &
Harris, P.A., 496 So. 2d 163, 163 (Fla. 4th DCA 1986) (Appellate brief written by
party’s counsel in unrelated appeal is not “an admission against interest by the
individual appellant . . ..”); Tierra Builders, Inc. v. Schwimmer, 511 So. 2d 638 (Fla.
4th DCA 1987) (dissent) (Pleadings are not admissible against party unless it is shown
that party against whom they are offered supplied the information contained in them.);
Douglassv. Rigg, 525 So.2d 494,495 96 (Fla. 4th DCA 1988) (Attorney’s statement
during opening statement was not sufficient evidence to support finding that client
could pay increased child support.). See also State Farm Fire and Casualty Co. v.
Higgins, 788 So. 2d 992, 1007 (Fla. 4th DCA 2001) [26 Fla. L. Weekly D111a],
decision approved on other grounds, 894 So. 2d 5 (Fla. 2004) (en banc) (Noting that
while pleading may not be admissible under section 90.803(18)(c), it may be
admissible under section 90.803.18(b).).

However, statements of fact by attorneys during a trial are not usually binding
judicial admissions. Parkersonv. Nanton, 876 So.2d 1228, 1230 (Fla. 1st DCA 2004)
[29 Fla. L. Weekly D1415c¢] (Statements made by counsel during opening statements
or final argument are not binding judicial admissions on a party.).

Charles W. Ehrhadt, Admissions Authorized, 1 Fla. Prac., Evidence § 803.18¢
(2019ed.)

"Indeed, a frequently used analogy for the preponderance of the evidence burden
of proofis “tipping the scales of justice one little bit in our favor.” See Blossomv. CSX
Transp., Inc., 13F.3d 1477, 1479 (11th Cir. 1994) (emphasis added) (agreeing that this
was a proper illustration of the preponderance burden of proof). “A bare preponderance
is sufficient, though the scales drop but a feather’s weight.” Inre M.L.,2010 VT 5,
25,187 Vt.291,301,993 A.2d 400,407 (2010) (emphasis added).

8After a defense hearsay objection, the Court refused to admit the testimony of
Officer Gonzalez regarding his verification through the “DAVID” database of
Appellant’s license status and history. This was error. Hearsay is admissible in a
probation violation hearing to prove the alleged violation, provided that such evidence
is not the sole basis for the revocation of probation. Russell v. State, 982 So.2d 642,646
(Fla. 2008) [33 Fla. L. Weekly S302a]; Bell v. State, 179 So.3d 349 (Fla. 5th DCA
2015) [40 Fla. L. Weekly D2281a]; Thompson v. State, 994 So.2d 468, 471 (Fla. 3d
DCA 2008) [33 Fla. L. Weekly D2596a].

°The majority references documents that would support the conclusion that the
same Juan Florian named in the Judgment in the underlying case is the same Juan
Florian named in the probation violation affidavit, including the complaint/arrest
affidavit. The court record does not indicate that these documents were ever admitted
into evidence and they cannot be used to support the decision of the trial court.

'The individual monitoring the progress of the Juan Florian named in the probation
violation affidavit was no longer employed by the Advocate Program, the program
which administered the conditions which were required as part of Florian’s probation.
The State failed to call any other witnesses involved in supervising Florian.

""Further complicating the issue for the State is that by failing to call any witnesses
who supervised Appellant’s probation, they were unable to establish that Appellant was
advised that as a condition of his probation he could not commit any new criminal
offenses.

"The majority’s efforts to distinguish this case from Cox and to instead rely on
Moncus v. State, 69 So.3d 341 (Fla. 4th DCA 2011) [36 Fla. L. Weekly D1986a] are
unavailing. While the Cox court indicated that the trial court could rely on certified
copies and official court records for a sentencing, there were no such records admitted
into evidence in the procedurally and substantively different probation violation
hearing at issue here. In Moncus, the court stated “the State must prove by affirmative
evidence that the defendant and the person named on the prior judgment are the same
person” (emphasis added). I could not agree more.

* * *

Criminal law Driving while license suspended with knowledge
Search and seizure Vehicle stop Reasonable suspicion Officer
who observed defendant driving vehicle with tag that was registered to
atrailer had reasonable suspicion that defendant was violating section
320.261, justifying traffic stop

PATRICIA GATES, Appellant, v. STATE OF FLORIDA, Appellee. Circuit Court,
11th Judicial Circuit (Appellate) in and for Miami Dade County. Case No. 2019
000067 AC 01.L.T. Case No. A91Q8GE. March 6,2020. An Appeal from the County
Court in and for Miami Dade County, Hon. Joseph Mansfield, Judge. Counsel: Carlos
J. Martinez, Office of the Public Defender and Susan S. Lerner, Assistant Public
Defender, for Appellant. Katherine Fernandez Rundle, Office of the State Attorney and
Joshua Olin, Assistant State Attorney, for Appellee.

(Before TRAWICK, WALSH and REBULL, JJ.)

(REBULL, J.) Ms. Gates appeals a judgment finding her guilty of
driving a motor vehicle while knowing that her driver’s license was
suspended. She argues on appeal that the trial court erred in denying
her motion to suppress. She contends that the police officer who
pulled her over lacked reasonable suspicion to conduct a traffic stop.
We disagree, and affirm the judgment.

The officer testified that he was doing “random tag checks” of
vehicles traveling northbound on South Dixie Highway. He observed
Ms. Gates driving a blue Dodge Dakota pickup truck. The “tag results
came back to a trailer'”, and not a Dodge Dakota pickup truck. As a
result, the officer conducted a traffic stop of Ms. Gates based on a
possible violation of section 320.26 1, which provides in pertinent part
that:

Any person who knowingly attaches to any motor vehicle . . . any

registration license plate . . . which plate . . . was not issued and

assigned or lawfully transferred to such vehicle, is guilty of a misde
meanor of the second degree, punishable as provided in s. 775.082 or

s.775.083.

§ 320.261, Fla. Stat. (2019). After stopping Ms. Gates, the officer
determined that she was driving with a suspended driver’s license.

Ms. Gates maintains that the officer had to personally observe her
attaching the license plate to the Dakota “before there can be a
reasonable basis for believing the defendant committed the misde-
meanor offense.” (Initial Br. at 2). Ms. Gates cites Phillips v. State,
531 So. 2d 1044, 1045 (Fla. 4th DCA 1988) in support of this
proposition. This citation is off target.

Phillips stands for the proposition that a police officer may only
make a warrantless arrest of a person for a violation of section
320.261 if the officer personally observed the person committing the
offense in the presence of the officer.

Since violation of statutory section 320.261 is only a misdemeanor, a

police officer may arrest without a warrant only if the person has

committed the offense in the presence of the officer. § 901.15(1),

Fla.Stat. (1985). See, Phillips v. State, 314 So0.2d 619 (Fla. 4th DCA

1975). There is nothing in the record to indicate that the police officer

personally observed appellant attaching a registration license plate or

a validation sticker which was not lawfully transferred to the subject

vehicle. In the absence of such personal observation by the police

officer herein, probable cause to make the warrantless arrest did not
exist.

Phillips v. State, 531 So.2d 1044, 1045 (Fla. 4th DCA 1988). Because
the officer’s arrest of Phillips was unlawful, his search of Phillips
incident to such arrest (revealing 13 tin foil packets of cocaine) was
also unlawful. As a result, the Phillips court held that the trial court
should have granted the motion to suppress the evidence obtained
from Phillips resulting from an unlawful arrest and search.

This case does not involve the warrantless arrest of a person for
committing a misdemeanor. Nor does it involve law enforcement
action that would require probable cause. The question in this case is
whether the officer had a “reasonable suspicion,” or a “founded
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suspicion,” that Ms. Gates was involved in criminal activity. He
clearly did.?

In Ellis v. State, 935 So. 2d 29 (Fla. 2d DCA 2006) [31 Fla. L.
Weekly D1734a], Officer Wilson—as she did “all day long, every day
of the week”—"“ran the tag” on the car Ellis was driving. The com-
puter in her patrol car came back with the response of “no record
found.” Officer Wilson therefore pulled Ellis over and ended up
arresting him for driving without a license.

As articulated by the Ellis Court, the issue it had to “decide is
whether the officer who stopped Ellis had at least a reasonable,
articulable suspicion that the car Ellis was driving was not properly
registered.” Id. at 32. The Court held that she did.

We conclude that given her experience and the facts known to her at

the time, it was reasonable for Officer Wilson to infer that the car was

not properly registered. Accordingly, she was justified in stopping the
car to investigate further.

1d.

Likewise, in this case the officer’s observations that Ms. Gates was
driving a Dodge Dakota pickup truck that had a license plate that was
registered to a trailer, provided the officer with a reasonable,
articulable basis to infer that there was a violation of section 320.261
of the Florida Statutes. At a minimum, the officer “was justified in
stopping [Ms. Gates] to investigate further.” Under Ellis, the trial
judge properly denied Ms. Gates’s motion to suppress.

While not binding on us, we also find persuasive the analysis of the
United States Court of Appeals for the Eleventh Circuit analyzing the
very same factual scenario and argument made in this case. In United
Statesv. Garrette, 745 Fed. Appx. 124, 125 (11th Cir. 2018), the Court
reviewed the trial judge’s denial of Garrette’s motion to suppress.

The district court concluded the totality of the circumstances known

to Deputy Smith when he initially pulled Garrette over provided a

particularized and objective basis for believing Garrette was violating

§ 320.261, Florida Statutes, which makes it a second degree misde

meanor to knowingly attach a license plate to a vehicle to which that

plate is not lawfully assigned. Garrette was driving a Ford Explorer
with an orange transporter license plate.

See id. In concluding that the deputy’s initial stop of Garrette was

lawful, the Court wrote:
Garrette asserts Deputy Smith could not have had reasonable suspi
cion to suspect a violation of § 320.261 because Deputy Smith did not
see Garrette attach the transporter license plate to the vehicle. The case
Garrette cites for this proposition is, however, inapplicable. In Weaver
v. State, 233 S0.3d 501 (Fla.2d DCA 2017) [43 Fla. L. Weekly D13a],
a Florida appellate court invalidated a warrantless arrest for a misde
meanor tag violation because the officer did not observe the defendant
committing the offense. But this case concerns reasonable suspicion,
not probable cause. See Arvizu, 534 U.S. at274,122 S.Ct. 744 (noting
that, for purposes of a reasonable suspicion analysis, “the likelihood
of criminal activity need not rise to the level required for probable
cause.”).

United3 States v. Garrette, 745 Fed. Appx. 124, 126 n.3 (11th Cir.
2018).

Similarly, this case involves a “reasonable suspicion analysis,” as
opposed to consideration under a probable cause standard. Here, the
officer’s suspicion that Ms. Gates was involved in criminal activity
was reasonable. His observations that Ms. Gates was driving a motor
vehicle with a license plate registered to a trailer “provided a particu-
larized and objective basis for believing” Ms. Gates was violating
section 320.261 of the Florida Statutes.* The officer did not have to
personally observe Ms. Gates attach the plate to the Dakota for his
suspicion to be reasonable.

Lastly, we note then-Chief Judge Lawson’s observations in State
v. Laina, 175 So. 3d 897 (Fla. 5th DCA 2015) [40 Fla. L. Weekly

D2117d] (quoting earlier cases) that:

To justify temporary detention, only “founded suspicion” in the mind
of the detaining officer is required. . . . A “founded suspicion” is a
suspicion which has some factual foundation in the circumstances
observed by the officer, when those circumstances are interpreted in
the light of the officer’s knowledge. . . . Significant to this analysis,
“[r]leasonable suspicion . . . [is] based on probabilities, not absolute
certainty.

State v. Laina, 175 So. 3d 897, 899 (Fla. 5th DCA 2015) [40 Fla. L.
Weekly D2117d] (emphasis added) (internal quotations and citations
omitted).’

For all of these reasons, we affirm the trial court’s denial of the
motion to suppress and the judgment. The trial judge correctly
rejected the argument that the police officer had to “actually see Ms.
Gates transfer it or attach it” in order to have a basis to pull her over.

AFFIRMED. (TRAWICK and WALSH, JJ., concur.)

!“*Trailer’ means any vehicle without motive power designed to be coupled to or
drawn by a motor vehicle and constructed so that no part of its weight or that of its load
rests upon the towing vehicle.” § 320.01(4), Fla. Stat. (2019).

*We note that while the officer could not arrest Ms. Gates unless he personally
observed her committing the misdemeanor in his presence, nothing precluded the
officer from pulling her over to issue her a notice to appear in court for the violation of
section 320.261. “If a person is arrested for an offense declared to be a misdemeanor of
the first or second degree . . . notice to appear may be issued by the arresting officer
....” Fla.R. Crim. P. 3.125(b). Moreover, “alaw enforcement officer is clearly entitled
to stop a vehicle for a traffic violation.” See Cresswell v. State, 564 So. 2d 480, 481
(Fla. 1990). All of this, of course, would’ve resulted in the same discovery that Ms.
Gates was driving with a suspended license.

3“Reliance on a hunch cannot justify a stop; however, ‘the likelihood of criminal
activity need not rise to the level required for probable cause, and it falls considerably
short of satisfying a preponderance of the evidence standard.” ” United States v.
Garrette, 745 Fed. Appx. 124, 125 (11th Cir. 2018) (emphasis added) (quoting from
and citing United States v. Arvizu,534 U.S.266 (2002) [15 Fla. L. Weekly Fed. S81a]).

“Leaving aside a possible violation of section 320.261, it is eminently reasonable
to suspect that the switching of license plates is evidence of the possibility that a crime
was committed, is being committed, or was about to committed. See generally United
States v. Hunley, 07 CR 168A,2010 WL 2510901, at *5 (W.D.N.Y. Feb. 26, 2010),
report and recommendation adopted, 07 CR 168,2010 WL 2510900 (W.D.N.Y. June
17, 2010) (inconsistent license plate sufficient to create reasonable suspicion for an
investigatory stop). Especially where, as here, the discrepancy is between a Dodge
Dakota pickup truck, and a license plate for a trailer.

5See generally State v. Pena, 247 So.3d 61 (Fla. 3d DCA 2018) [43 Fla. L. Weekly
D1030a] (reversing order granting motion to suppress where stop was lawfully based
on license plate frame which obscured the word “Florida” on the plate in violation of
statute).

* * *

Civil procedure Dismissal Failureto prosecute Trial courterred
in denying motion to set aside dismissal for lack of prosecution as
untimely filed more than one year after order of dismissal where
motion alleges that order of dismissal was void because plaintiff never
received notice of hearing on lack of prosecution Reversed and
remanded with directions to conduct evidentiary hearing on issue of
whether plaintiff was served with notice of hearing

FIA CARD SERVICES, N.A., Appellant, v. ANA RODRIGUEZ, Appellee. Circuit
Court, 11th Judicial Circuit (Appellate) in and for Miami Dade County. Case No.
2019 173 AP 01.L.T. Case No.2012 27189 CC 05.March 19,2020. An Appeal from
Miami Dade County Court, William Altfield, Judge. Counsel: Law Offices of
Andreau, Palma & Andreu, P.L., and Carlos Cruanes, for Appellant. JohnJ. Boyle, for
Appellee.

(Before TRAWICK, WALSH and REBULL, JJ.)

OPINION

(WALSH, J.) Plaintiff, FIA Card Services, N.A., filed an action to
collect a debt. The trial court dismissed the case for lack of prosecu-
tion. Plaintiff filed a motion to set aside the dismissal under Rule
1.540(b), Florida Rules of Civil Procedure, 12 months and 10 days
after the dismissal was entered. In support of the motion, Plaintiff
offered sworn proof that it never received the trial court’s notice of
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lack of prosecution hearing nor the order dismissing the case. The trial
court denied the motion as untimely filed more than one year after the
dismissal. On appeal, Plaintiff argues that because the order of
dismissal was void, its motion to set aside the dismissal was not
untimely under the rule. We agree and reverse.

Wereview an order denying motion to set aside dismissal for abuse
of discretion. Shields v. Flinn, 528 So. 2d 967, 968 (Fla. 3d DCA
1988). Under Rule 1.540(b), a party must file a motion to set aside a
judgment or dismissal within a reasonable time not to exceed one year.
However, the one-year time limitation does not apply if the underlying
judgment or decree is void.

An order entered without notice to the parties deprives the parties
of procedural due process and is therefore void. State, Dept. of
Revenue ex rel. Johnson v. Haughton, 188 So. 3d 32 (Fla. 3d DCA
2016) [41 Fla. L. Weekly D616a]; Lamoise Group, LLCv. Edgewater
S. Beach Condo. Ass 'n, Inc.,278 S0.3d 796,799 (Fla. 3d DCA 2019)
[44 Fla. L. Weekly D2092a]. An order dismissing an action for lack of
prosecution rendered without service to the Plaintiff is likewise void.
Courtney v. Catalina, Ltd., 130 So. 3d 739 (Fla. 3d DCA 2014) [39
Fla. L. Weekly D208a]. Plaintiff offered sworn proof and argued that
it never received notice of the hearing on lack of prosecution. Because
it was unaware of the hearing, Plaintiff claims that it could not avail
itself of the 60-day safe harbor period in which to act. Id. at 739.

Had Plaintiff merely claimed that it received notice of the hearing
but never received the final order of dismissal, the order of dismissal
would notbe void and would be subject to the one-year limitation. See
Renovaship, Inc. v. Quatremain, 208 So. 3d 280 (Fla. 3d DCA 2016)
[42 Fla. L. Weekly D21a] (order of dismissal subject to one-year
limitation on motion to set aside dismissal where plaintiff served with
notice of lack of prosecution hearing but never received the order).
Because Plaintiff here never received notice of the hearing, the order
of dismissal was void. It was therefore an abuse of discretion to deny
the motion to set it aside and we therefore reverse.,

Plaintiff argues that its proof of lack of service was undisputed.
However, it appears the order denying relief was based solely upon the
time-bar and not on whether the notice of hearing was, in fact, served
by the Clerk. There was no evidentiary hearing below to resolve the
lack of service issue. But it appears from the record that counsel for the
Plaintiff moved offices at some point between the hearing for lack of
prosecution and the filing of the motion to set aside the dismissal.

The record reflects that the clerk mailed the FWOP notice on
March 29,2017 to Plaintiff’s counsel at: Yulexy Solis Garcia at 1000
NW 57th Court, Suite 400, Miami, Florida 33126-3292. This is the
same address set forth in Plaintiff’s May 4, 2015 first amended
complaint signed by Ms. Solis Garcia. Yetin her June 11,2018 motion
to set aside the dismissal, Ms. Solis Garcia’s address is 815 NW 57th
Avenue, Suite 401, Miami, Florida 33126. There is no indication in
the docket that Plaintiff’s counsel updated the clerk of court with a
change of address, before the clerk mailed the FWOP notice.'

On remand, the trial court should conduct a “limited evidentiary
hearing” to determine whether plaintiff received notice. “[W]hen the
facts concerning the receipt of the notice of the opportunity to be heard
are disputed, the determination of whether an order is void can be
resolved only after an evidentiary hearing.” Purdue v. R.J. Reynolds
Tobacco Co., 259 So. 3d 918, 922 (Fla. 2d DCA 2018) [43 Fla. L.
Weekly D2542b].

We therefore reverse and remand with directions to conduct a
limited evidentiary hearing to determine whether the Plaintiff was
served with notice of the lack of prosecution hearing. If Plaintiff was
not served, the dismissal should be set aside and the case allowed to
proceed. (REBULL and TRAWICK, JJ., CONCUR)

' Finally, we reject Purdue’s assertions in this appeal that she is entitled to have

this court simply vacate the order of dismissal because her evidence of nonreceipt
is unrefuted. Here, there is a docket entry that states that the clerk of court mailed
the notice of the lack of prosecution to “all parties,” and the clerk is presumed to
have properly discharged his duties. See Wells v. Thomas, 78 S0.2d 378,384 (Fla.
1954) (“We must presume that the Clerk performed his statutory duty, which was
to mail the notice and certify thereto, or else certify that he had no addresses of
record of the persons entitled to notice; and we think it is just as reasonable to infer
that the notice to the appellee Hyslop was, in fact, mailed to him (as in the case of
the other tax deed holder, Savage) and that the record thereof became misplaced,
asitisto infer that the Clerk completely ignored his statutory duty. To do otherwise
under the particular circumstances here present would amount to an imputation of
fraud againstthe Clerk  and this we will not do in the absence of more compelling
evidence.”); Long v. Sphaler, 89 Fla. 499, 105 So. 101, 104 (1925) (same).
Therefore, Purdue must present evidence to rebut the presumption that the clerk
properly discharged his duties as documented in the docket.

Purduev. R.I Reynolds Tobacco Co.,259 So0.3d 918,923 (Fla. 2d DCA 2018) [43 Fla.
L. Weekly D2542b]

* * *

Municipal corporations Zoning Non-conforminguse City did not
err in determining that automobile towing and storage operation fell
within permitted use of “automobile and truck storage” in property’s
former zoning designation and, thus, could continue to operate as legal
nonconforming use under current zoning No merit to argument that
towing and storage operation was unapproved conditional use whose
continued nonconforming use is illegal City code’s sunsetting
provision for vacant land being used as nonconforming use is inappli-
cable to property that is not being used as vacant land, but as towing
and storage operation

SUNSET LAND ASSOCIATES, LLC, and SH OWNER, LLC, Petitioners, v. THE
CITY OF MIAMI BEACH, and BEACH TOWING SERVICES, INC., Respondents.
Circuit Court, 11th Judicial Circuit (Appellate) in and for Miami Dade County. Case
No. 19 117 AP 01. Board of Adjustment File No. ZBA18 0079. February 26, 2020.
On a Petition for Writ of Certiorari seeking to quash an Order of the City of Miami
Beach’s Board of Adjustment (File Number: ZBA18 0079). Counsel: Jeffrey S. Bass,
Kathrine R. Maxwell, Mark E. Grafton and Allannah L. Shubrick, Shubin & Bass, P.A.,
for Sunset Land Associates, LLC, and SH Owner, LLC., Petitioners. Raul J. Aguila,
Steven H. Rothstein and Nicholas E. Kallergis, City Attorney’s Office, The City of
Miami Beach, Respondent. Kent Harrison Robbins, The Law Offices of Kent Harrison
Robbins, P.A., for Beach Towing, Respondent. Rafael E. Andrade, The Law Offices
of Rafael E. Andrade, P.A., for Beach Towing Services, Inc., Respondent.

(Before WALSH, TRAWICK and REBULL, JJ.)

(WALSH, J.) Petitioners, Sunset Land Associates, LLC (“Sunset”)
and SH Owner, LLC (“SH”) (collectively the “Petitioners”), seek to
quash a March 20, 2019 Order of the Board of Adjustment (the
“Board”) of the City of Miami Beach (the “City”).' The Board
affirmed the City Planning Director’s determination that Beach
Towing Services, Inc. (“Beach Towing”) may continue to use the real
property located at 1349 Dade Boulevard, Miami Beach, Florida (the
“Subject Property”), for its automobile storage and towing service
operation, as a legal non-conforming use (the “Administrative
Determination”).

Standard of Review

Certiorari review by the circuit court requires a determination as to
whether: (1) procedural due process was accorded, (2) the essential
requirements of the law were observed; and, (3) the administrative
findings and judgment were supported by competent substantial
evidence. City of Deerfield Beach v. Vaillant, 419 So. 2d 624, 626
(Fla. 1982). We find in this instance that the lower tribunal accorded
procedural due process, observed the essential requirements of the
law, and the Administrative Decision, with accompanying Order, is
supported by competent substantial evidence and deny this Petition.

Facts

For more than 33 years, since at least 1986, Beach Towing has
been operating an automobile storage and towing company at the
Subject Property. When Beach Towing was first established, the
Subject Property was zoned C-6 (“Intensive Commercial District”).
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On October 1, 1989, C-6 was rendered obsolete when the City
adopted City Ordinance 89-2665, rezoning the property CD-2
(“Commercial Medium Intensity”). From 1989 until the present,
Beach Towing has had yearly certificates of occupancy and use
approved as legally nonconforming uses and has continued to operate
without interruption.

Since the zoning changes eliminating the C-6 designation, the
character of the neighborhood has changed. Medium density residen-
tial development and mixed-use development have flourished. The
City very recently approved the Petitioner’s five-story mixed-use
project containing both residential and commercial uses. The Petition-
ers’ Subject Property is located several hundred feet away and across
the street from Beach Towing’s automobile storage and towing
service operation.

Argument

The gist of this Petition for Writ of Certiorari is that Beach Tow-
ing’s automobile storage and towing company was never legal under
the City’s then-existing code, and therefore, its continued
nonconforming use is illegal. According to Petitioners, Beach Towing
did not operate as a permitted, nonconforming use, but rather as a
conditional use. The Petitioners claim that because Beach Towing’s
automobile storage and towing service operation was never approved
as a conditional use under the Former Code, it was not legally
established prior to the adoption of the Present Code.

The Petitioners contend that the City violated the essential
requirements of the law when it concluded that Beach Towing’s
automobile storage and towing service operation constituted a legal
use. The Petitioners further contend that after reaching this conclu-
sion, the City violated the essential requirements of law in failing to
sunset Beach Towing’s use, even if it was originally established as a
legal nonconforming use under the Present Code.

Beach Towing responds that it never operated as a conditional use,
but rather, as a legally nonconforming use, originally permitted within
Districts C-6 and, by reference, C-5. And since Beach Towing does
notoccupy “vacant land,” Miami Beach’s sunsetting provisions do not
apply to it.

Analysis

To address these issues, we must examine the plain language and
interplay between Miami Beach’s then-existing and current city code.

Present Code section 114-1 (Definitions) defines a nonconforming
use as:

a use which exists lawfully prior to the effective date of these land

development regulations and is maintained at the time of and after the

effective date of these land development regulations, although it does
not conform to the use restrictions of these land development regula
tions.

Present Code section 118-390(b) defines the term “nonconfor-
mity” as “ause, building, or lot that does not comply with the regula-
tions of this article. Only legally established nonconformities shall
have rights under this section.” (emphasis added). Present Code
section 118-390(d)(3) defines “legally established” to include, [a]n
existing use which conformed to the code at the time it was estab-
lished.” Thus, the legal question presented in this Petition—whether
Beach Towing was and is operating as a legally nonconforming use—
depends on whether Beach Towing’s use of the Subject Property
existed lawfully from its inception under the prior C-6 and C-5 zoning
districts.

Pre-1989 zoning code district C-6 (Intensive Commercial District),
the zoning district within which Beach Towing operated, was enacted
to address the following purpose:

A.DISTRICT PURPOSE. This is a utilitarian district characterized by

sales, storage, repair, processing, wholesaling and trucking activities

and shall not include any residential uses. Former Code section 6 13
A.

The C-6 designation set forth a list of permitted uses, including:

B. USES PERMITTED

1. Any non-residential use permitted in C-5 District except those
uses listed as conditional uses. (emphasis added). Former Code
section 6-13 B.1.

Thus, a non-residential use permitted in the C-5 (General Business
District) was permitted in the C-6 district. Turning to the purpose of
the C-5 district, the code states:
A.DISTRICT PURPOSE. This is a mixed use district which permits
high density residential, retail, and light and heavy service commercial
development. Former Code section 6 12 A.

Included within the C-5 permitted uses was:
20. Storage garages, automobile and truck storage within an area
enclosed by an opaque masonry wall or structural wood fence not less
than 6 feet in height. Such wall or fence shall totally screen garage and
work area from public view. Former Code section 6 12 B.20.

The City permitted Beach Towing to operate within district C-6,
which included its permitted use for “automobile and truck storage”
within district C-5.

By the plain language of section 6-12 C-5(B)(20), Beach Towing’s
storage facility fits within the defined permitted use. The 