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Licensing—Driver’s license—Commercial license—Suspension—
Refusal to submit to breath test—Invalidation of suspension of
licensee’s commercial license under section 322.64 because licensee was
was not read implied consent warning specific to commercial license
did not preclude hearing officer from affirming suspension of licensee’s
regular driving privilege under section 322.2615 for refusing to submit
to breath test—Competent substantial evidence supported finding that
trooper had probable cause for arrest where, in addition to observing
that licensee had difficulty locating vehicle registration, trooper
observed that licensee was speeding, had watery bloodshot eyes,
slurred speech and odor of alcohol, and performed poorly on field
sobriety exercises—Petition for writ of certiorari is denied

EDWIN TEJADA, Petitioner, v. DEPARTMENT OF HIGHWAY SAFETY AND
MOTOR VEHICLES, Respondent. Circuit Court, Sth Judicial Circuit (Appellate) in

and for Marion County. Case No. 2021-CA-1955. April 13,2022. Counsel: Elana J.
Jones, Assistant General Counsel, DHSMV, Tallahassee, for Respondent.

ORDER ON PETITION FOR WRIT OF CERTIORARI

(STEVEN G. ROGERS, J.) THIS CAUSE comes before the Court on
Petitioner’s Amended Petition for Writ of Certiorari, filed on Novem-
ber 11, 2021. Respondent filed a Response to Petition for Writ of
Certiorari on January 26, 2022. Petitioner filed both a Reply to
Department’s Response to Petition for Writ of Certiorari and a Motion
for Oral Argument on February 7,2022. Having considered the same,
reviewed the court file, and being otherwise duly advised in the
premises, the Court finds as follows:

Factual Background

On August 7, 2021, Trooper Cody Ball observed Petitioner’s
vehicle travelling at a high rate of speed and, as a result, conducted a
traffic stop. Trooper Ball detected signs Petitioner was under the
influence of alcohol and had Petitioner perform a series of Field
Sobriety Exercises (“FSE”) at which point Trooper Ball observed
additional indicators of impairment. Trooper Ball placed Petitioner
under arrest for driving under the influence of alcohol. Upon request,
Petitioner refused to provide a breath sample. Trooper Ball read for
Petitioner the Implied Consent pursuant to Florida Statute §316.1932.
Petitioner still refused to provide a breath sample. On behalf of the
Department, Trooper Ball administratively suspended Petitioner’s
driver license and Petitioner requested a formal review of the adminis-
trative suspension. A formal review hearing was held on September
10,2021.

Petitioner seeks review of the Administrative Order entered by the
Department of Highway Safety and Motor Vehicles (“the Depart-
ment”) on September 24, 2021, sustaining the suspension of Peti-
tioner’s driver’s license for refusal to submit to a breath, blood, or
urine test under Florida Statute §322.2615, and setting aside the
disqualification of Petitioner’s driving privilege under Florida Statute
§322.64.

Petitioner asks this Court to grant the Amended Petition for Writ of
Certiorari and enter an order quashing the order suspending Peti-
tioner’s driver license that was entered effective August 7,2021, and
reinstating the Petitioner’s driving privilege.

Jurisdiction

This Court has jurisdiction to consider this Petition pursuant to
Rule 9.030(c)(3), Florida Rules of Appellate Procedure and Florida
Statute §322.31 (2021).

Standard of Review

In reviewing an administrative agency decision, the Court must
consider: (1) whether procedural due process was accorded to the
parties; (2) whether the essential requirements of law were observed,

and (3) whether the administrative findings and judgment are
supported by competent substantial evidence. Haines City Cmty. Dev.
v. Heggs, 658 So.2d 523,530 (Fla. 1995) [20 Fla. L. Weekly S318a]
(citing City of Deerfield Beach v. Vaillant, 419 So.2d 624, 626 (Fla.
1982)). The Court is not entitled to reweigh the evidence or substitute
its judgment for that of the agency. See Dep t. of Highway Safety and
Motor Vehicles v. Trimble, 821 So. 2d 1084, 1085 (Fla. 1st DCA
2002) [27 Fla. L. Weekly D807a].

Law and Analysis
Petitioner raises two issues in his Amended Petition for Writ of
Certiorari: (1) the hearing officer departed from the essential require-
ments of law when he found that the administrative suspension of
Petitioner’s driver license could be sustained and (2) the hearing
officer’s finding that there existed probable cause for Petitioner’s
arrest was not supported by competent and substantial evidence.

I. Essential Elements of the Law

Petitioner contends the hearing officer failed to observe the
essential requirements of the law by setting aside the disqualification
of Petitioner’s Class B commercial driver license (“CDL”) under
section Florida Statute §322.64 but upholding the suspension under
Florida Statute §322.2615. Specifically, Petitioner argues that an
individual may possess only one valid driver license at a time.
Therefore, because Petitioner possessed a Class B CDL the only
driving privilege that could be suspended or disqualified was the
privilege afforded by the Class B CDL.

“[T]he departure from the essential requirements of law necessary
for the issuance of a writ of certiorari is something more than a simple
legal error.” Allstate Ins. Co. v. Kaklamanos, 843 So.2d 885, 889 (Fla.
2003) [28 Fla. L. Weekly S287a] (citing Ivey v. Allstate Ins. Co., 774
So.2d 679,682 (Fla. 2000) [25 Fla. L. Weekly S1103a]). “A decision
made according to the form of the law and the rules prescribed for
rendering it, although it may be erroneous in its conclusion as applied
to the facts, is not an illegal or irregular act or proceeding remedial by
certiorari.” Haines City Community Development v. Heggs, 658 So.
2d 523, 525 (Fla.1995) [20 Fla. L. Weekly S318a]. Certiorari is
appropriate “only when there has been a violation of a clearly
established principle of law resulting in a miscarriage of justice.” Id.
The issue before the court is not whether the agency’s decision is the
“best” decision or the “right” decision or even a “wise” decision, for
these are technical and policy-based determinations properly within
the purview of the agency. Dusseau v. Metro. Dade Cty. Bd. of Cty.
Comm’rs, 794 So. 2d 1270, 1276 (Fla. 2001) [26 Fla. L. Weekly
S329a].

Driver licenses are governed by Chapter 322, Florida Statutes. A
driver license is defined as “a certificate that, subject to all other
requirements of law, authorizes an individual to drive a motor vehicle
and denotes an operator’s license as defined in 49 U.S.C. s. 30301.”
Florida Statute §322.01(17). Moreover, “[a] person may not have
more than one valid driver license at any time.” Florida Statute
§322.03(1)(b). Class B is the second broadest classification of driver
license permitting the person who possesses a valid Class B CDL to
“drive any class of motor vehicle, other than the type of motor vehicle
for which a Class A driver license is required, within this state.”
Florida Statute §322.54(2)(b). The narrowest classification is a Class
E license which permits the holder to “drive any type of motor vehicle,
other than the type of motor vehicle for which a Class A, Class B, or
Class C driver license is required, within this state.”

If a Class E license is suspended for refusal to submit to a blood-
alcohol test the person whose license was suspended may seek formal
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review of the suspension before a hearing officer. See, Florida Statute
§322.2615. During the formal review hearing, the scope of the hearing
officer’s review is limited to the following:

1. Whether the law enforcement officer had probable cause to
believe that the person whose license was suspended was driving orin
actual physical control of a motor vehicle in this state while under the
influence of alcoholic beverages or chemical or controlled substances.

2. Whether the person whose license was suspended refused to
submit to any such test after being requested to do so by a law
enforcement officer or correctional officer.

3. Whether the person whose license was suspended was told that
ifhe or she refused to submit to such test his or her privilege to operate
a motor vehicle would be suspended for a period of 1 year or, in the
case of a second or subsequent refusal, for a period of 18 months.

Florida Statute §322.2615. The procedure for suspension of a Class
B license is set forth in Florida Statute §322.64. The person whose
license was suspended may request a formal review. The scope of
review for the hearing officer as to the first and second prongs is
substantially similar. However, the language of the third prong reads
as follows:
Whether the person was told that if he or she refused to submit to such
test he or she would be disqualified from operating a commercial
motor vehicle for a period of 1 year or, if previously disqualified under
this section, permanently.

Florida Statute §322.64(7)(b)(3). Furthermore, section 322.64(15)
states “[t]his section does not preclude the suspension of the driving
privilege pursuant to s. 322.2615. The driving privilege of a person
who has been disqualified from operating a commercial motor vehicle
also may be suspended for a violation of s. 316.193.”

The order upholding the suspension of Petitioner’s driving
privilege found, and it is not disputed here, that Petitioner was read
implied consent pursuant to Florida Statute §322.2615, which applies
to the driving privilege more generally. However, there is nothing in
the record to indicate that Petitioner was read implied consent
pursuant to Florida Statute §322.64 which is specific to CDL holders.
Therefore, the hearing officer set aside the disqualification. Here,
Petitioner’s argument demonstrates disagreement with the hearing
officer’s interpretation of the law rather than a violation of a clearly
established principle of law that resulted in a miscarriage of justice. On
certiorari review, such an argument is without merit.

II. Competent and Substantial Evidence

Petitioner next argues the evidence does not establish probable
cause for an arrest and the hearing officer’s finding that Petitioner was
lawfully arrested is not based on competent substantial evidence.
Specifically, Petitioner asserts that “there is no basis in the evidence to
find that the inability to immediately locate the registration was an
indicator on impairment.”

Competent substantial evidence is “such evidence as will establish
a substantial basis of fact from which the fact at issue can reasonably
be inferred” or such evidence as is “sufficiently relevant and material
that a reasonable mind would accept it as adequate to support the
conclusion reached.” De Groot v. Sheffield, 95 So.2d 912,916 (Fla.
1957). “A circuit court is limited to determining whether the adminis-
trative findings and judgment are supported by competent substantial
evidence. Whether the record also contains competent substantial
evidence that would support some other result is irrelevant.” Clay Cty.
v. Kendale Land Dev., Inc., 969 So. 2d 1177, 1181 (Fla. 1st DCA
2007) [32 Fla. L. Weekly D2870a] (citations omitted).

Here, the hearing officer below did not base the finding that
Trooper Ball had probable cause to believe that Petitioner was driving
under the influence of alcohol solely on the claim that Petitioner had
a difficult time finding the registration. Rather, the order states the
finding was based on Petitioner’s speeding, watery and bloodshot

eyes, slurred speech, the odor of alcohol on his breath, and indicators
of impairment during the FSEs, (among other things).

Petitioner further argues the DVD recording contradicts Trooper
Ball’s claim that Petitioner’s speech was slurred. Petitioner relies on
Wigginsv. Fla. Dep’t of Highway Safety & Motor Vehicles, 209 So.3d
1165 (Fla. 2017) [42 Fla. L. Weekly S85a], in which the Supreme
Court of Florida held that in the limited context of section 322.2615
first-tier review of a DUI license suspension, a circuit court applies the
correct law by rejecting officer testimony as being competent,
substantial evidence when that testimony is contrary to and refuted by
objective real-time video evidence. Upon review, the testimony of
Trooper Ball is not refuted by the video evidence. Accordingly, the
Court finds the hearing officer’s decision is supported by competent
and substantial evidence.

WHEREFORE based on the foregoing, it is therefore ORDERED
as follows:

1. Petitioner’s Amended Petition for Writ of Certiorari is DE-
NIED.

2. Petitioner’s Motion for Oral Argument is DENIED.

* * *

Licensing—Driver’s license—Suspension—A ppeals—Certiorari—
Mootness—Where term of license suspension expired during pendency
of petition for writ of certiorari, issue of validity of suspension is
moot—Petition dismissed
ROBERT CORNELIO, Petitioner, v. STATE OF FLORIDA, DEPARTMENT OF
HIGHWAY SAFETY & MOTOR VEHICLES, Respondent. Circuit Court, 6th
Judicial Circuit (Appellate) in and for Pasco County. Case No. 2021-CA-000490. April
25, 2022. Counsel: Roberto R. Castillo, Assistant General Counsel, DHSMV,
Tallahassee, for Respondent.
ORDER DISMISSING PETITION FOR
WRIT OF CERTIORARI AS MOOT
THIS CAUSE came before the Court on the Petitioner’s Response

to Order to Show Cause and the Department’s Response to Order to
Show Cause, et al., both filed March 25,2022. Upon consideration of
the same, the Court finds that the Petitioner’s driver’s license
suspension, effective December 8, 2020, expired on June 8§, 2021,
such that the validity of the suspension is moot. As recently held by
this Court in Altman v. Dep 't of Highway Safety & Motor Vehicles,
Case No.2021-CA-755 (November29,2021), rehearing denied, the
Court is bound by the holding in McLaughlin v. Dep’t of Highway
Safety & Motor Vehicles, 128 So.3d 815 (Fla.2d DCA 2012) [37 Fla.
L. Weekly D596a], which concluded that because the suspension has
expired, the issue of the validity of the suspension of the petitioner’s
driver license is moot. The Court finds that the Florida Supreme
Court,on December9,2021, declined to accept jurisdiction to resolve
the inter-district conflict between McLaughlin and other cases on this
matter. See Cordaro v. Dep’t of Highway Safety & Motor Vehicles,
2021 WL 5853778 (Fla. Dec. 9, 2021).

Eveniftheissuesraised by the Petitioner were not moot, the Court
could not grant the Petitioner’s requested relief to quash the Depart-
ment’s Final Order with directions to reinstate the Petitioner’s driving
privileges, and remove the suspension from the Petitioner’s driving
record. See Broward Countyv. G.B.V. Int’l, Ltd., 787 So.2d 838, 844
(Fla.2001) [26 Fla. L. Weekly S463a] (explaining that when an order
is quashed, it leaves the controversy pending before the lower tribunal
as if no order or judgment had been entered).

Therefore, it is hereby

ORDERED AND ADJUDGED that the Petition for Writ of
Certiorari is hereby DISMISSED. (DANIEL DISKEY, SUSAN
BARTHLE, and LAURALEE WESTINE, JJ.)

* * *
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Licensing—Driver’s license—Suspension—Appeals—Certiorari—
Mootness—Where term of license suspension expired during pendency
of petition for writ of certiorari, issue of validity of suspension is moot—
Petition dismissed
LAURA TYLER, Petitioner, v. STATE OF FLORIDA, DEPARTMENT OF
HIGHWAY SAFETY & MOTOR VEHICLES, Respondent. Circuit Court, 6th Judicial
Circuit (Appellate) in and for Pasco County. Case No. 2021-CA-000068. April 25,
2022. Counsel: Roberto R. Castillo, Assistant General Counsel, DHSMV, Tallahassee,
for Respondent.
ORDER DISMISSING PETITION FOR
WRIT OF CERTIORARI AS MOOT
THIS CAUSE came before the Court on the Petitioner’s Response

to Order to Show Cause and the Department’s Response to Order to
Show Cause, etal., both filed March 25,2022. Upon consideration of
the same, the Court finds that the Petitioner’s driver’s license suspen-
sion, effective October 25, 2020, expired on October 25,2021, such
that the validity of the suspension is moot. As recently held by this
Court in Altman v. Dep 't of Highway Safety & Motor Vehicles, Case
No.2021-CA-755 (November 29, 2021), rehearing denied, the Court
is bound by the holding in McLaughlin v. Dep 't of Highway Safety &
Motor Vehicles, 128 So. 3d 815 (Fla. 2d DCA 2012) [37 Fla. L.
Weekly D596a], which concluded that because the suspension has
expired, the issue of the validity of the suspension of the petitioner’s
driver license is moot. The Court finds that the Florida Supreme Court,
on December 9, 2021, declined to accept jurisdiction to resolve the
inter-district conflict between McLaughlin and other cases on this
matter. See Cordaro v. Dep’t of Highway Safety & Motor Vehicles,
2021 WL 5853778 (Fla. Dec. 9,2021).

Evenifthe issues raised by the Petitioner were not moot, the Court
could not grant the Petitioner’s requested relief to quash the Depart-
ment’s Final Order with directions to remove the suspension from the
Petitioner’s driving record. See Broward Countyv. G. B. V. Int’l, Ltd.,
787 So.2d 838, 844 (Fla. 2001) [26 Fla. L. Weekly S463a] (explain-
ing that when an order is quashed, it leaves the controversy pending
before the lower tribunal as if no order or judgment had been entered).

Therefore, it is hereby

ORDERED AND ADJUDGED that the Petition for Writ of
Certiorari is hereby DISMISSED. (DANIEL DISKEY, SUSAN
BARTHLE, and LAURALEE WESTINE, JJ.)

* * *

VALENTINA DJOKIC, Petitioner, v. STATE OF FLORIDA DEPARTMENT OF
HIGHWAY SAFETY AND MOTOR VEHICLES, Respondent. Circuit Court, 11th
Judicial Circuit (Appellate) in and for Miami-Dade County. Case No.2021-61-AP-01.
April 27,2022. On a Petition for Writ of Certiorari From a Final Order of a Hearing
Officer, Florida Department of Highway Safety and Motor Vehicles. Counsel: Paul F.
Gerson, for Petitioner. Elana J. Jones, Assistant General Counsel, FDHSMV, for
Respondent.

(Before TRAWICK, WALSH and SANTOVENIA, J1.)
OPINION

(PER CURIAM.) The Petition for Writ of Certiorari is GRANTED
and the Final Order of the Hearing Officer is QUASHED. See
Martinez Gonzalez v. State, 29 Fla. L. Weekly Supp. 785a (Fla. 11th
Cir. App. Feb. 14,2022), citing Barfield v. Dept. of State, Division of
Licensing, 568 So.2d 493, 494 (Fla. 1st DCA 1990) (Department’s
motion to dismiss appeal as moot treated “as in the nature of a
confession of error”). (TRAWICK, WALSH and SANTOVENIA, JT.,
concur.)
* * *

Licensing—Driver’s license—Suspension—Refusal to submit to
breath alcohol test—Breath volume—Licensee who purposely avoided
submitting valid breath samples refused to submit to breath test

JOSE EDWARDO VELAZQUEZ, Petitioner, v. STATE DEPARTMENT OF
HIGHWAY SAFETY AND MOTOR VEHICLES, Respondent. Circuit Court, 13th
Judicial Circuit (Appellate) in and for Hillsborough County, General Civil Division.
Case No. 21-CA-9340, Division I. April 21, 2022.

ORDER DENYING PETITION FOR
WRIT OF CERTIORARI

(PAUL L. HUEY, J.) The petition is DENIED. Dept. of Highway
Safety and Motor Vehicles v. Cherry, 91 So. 3d 849, 858 (Fla. 5th
DCA 2011) [37 Fla. L. Weekly D1562a] (stating that the failure to
provide breath samples constitutes a refusal to submit to the breath test
where Florida law is concerned with whether [driver] provided the
required number of valid breath samples rather than whether the test
was complete, citing Fla. Admin. Code R. 11D-8.002(12)); Dep 't of
Highway Safety & Motor Vehiclesv. Rose, 105 So.3d 22,24 (Fla.2d
DCA 2012) [37 Fla. L. Weekly D2574a] (circuit court is not permitted
to reweigh evidence or substitute its judgment for that of the hearing
officer).

* * *

COLE PROPERTIES & LAND, LLC, aFlorida limited liability company, Petitioner,
v. CITY OF FORT LAUDERDALE, a political subdivision of the state of Florida,
Respondent. Circuit Court, 17th Judicial Circuit (Appellate) in and for Broward
County. Case No. CACE 22-002584 (AW). May 13,2022.

FINAL ORDER OF DISMISSAL

(JOHN BOWMAN, J.) THIS CAUSE having come before the Court
on the parties stipulation for entry of a Final Order of Dismissal, and
the Court being otherwise fully advised in the premises, it is hereupon
ORDERED AND ADJUDGED that the above-styled action be
and the same is hereby dismissed, with each party to bear their own
costs and attorneys’ fees and with prejudice to the Petitioner.
* * *

Municipal corporations—Police officers—Pensions—Change in
beneficiary—Pension board erred in denying retired officer’s applica-
tion to designate new wife as his pension beneficiary on ground that
officer had already changed his named beneficiary two times and law
did not allow for third change—Section 181.161 states that retired
officer may change designated beneficiary up to two times without
board approval but does not expressly bar any subsequent change of
beneficiary

JOHN ALLEN CHIDSEY, Petitioner, v. THE BOARD OF TRUSTEES, HOLLY-
‘WOOD POLICE RETIREMENT SYSTEM, Respondents. Circuit Court, 17th Judicial
Circuit (Appellate) in and for Broward County. Case No. CACE21-022257 (AW). June
1,2022. Petition for Writ of Certiorari from a decision by the Board of Trustees of the
Hollywood Police Retirement System. Counsel: Kendall B. Coffey, Coffey Burlington,
P.L., Miami, for Petitioner. Robert D. Klausner, Klausner, Kaufman, Jensen &
Levinson, P.A., Plantation, for Respondent.

FINAL ORDER GRANTING PETITION
FOR WRIT OF CERTIORARI

(PER CURIAM.) Having carefully considered the Petition, Appen-
dix, Response, Reply, Notice of Supplemental Authority & Response,
and applicable law, this Court dispenses with oral argument and the
Petition for Writ of Certiorari is hereby GRANTED and the Final
Administrative Order of The Board of Trustees of the Hollywood
Police Retirement System, dated November 22,2021 is QUASHED,
for the reasons discussed below.
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Statement of the Case

Petitioner is a retired City of Hollywood Police Officer currently
receiving pension benefits. Petitioner applied to designate his new
wife as his pension beneficiary. The Board of Trustees (“Board”)
declined Petitioner’s application finding that Petitioner had changed
his named beneficiary on two prior occasions and considering a third
change would be a violation of Florida Statutes.

Standard of Review

On a petition for writ of certiorari seeking review the court is
limited to a three-part standard. See City of Deerfield Beach v.
Vaillant, 419 So. 2d 624, 626 (Fla. 1982); Haines City Cmty. Dev. v.
Heggs, 658 So. 2d 523, 530 (Fla. 1995) [20 Fla. L. Weekly S318a].
The court must review the record to determine whether: (1) procedural
due process is accorded; (2) essential requirements of the law have
been observed; and (3) administrative findings and judgment are
supported by competent, substantial evidence. Id. If the Court
determines that any one of the three requirements was not met, the
Court can only quash the order below but not enter an order to the
contrary. See Nat’l Adver. Co. v. Broward Cnty.,491 So.2d 1262 (Fla.
4th DCA 1986) (“A court’s certiorari review power does not extend
to directing that any particular action be taken but is limited to denying
the writ of certiorari or quashing the order reviewed.”).

Here, the Petitioner did not allege violations of procedural due
process or that the Board’s Final Administrative Order was not
supported by competent, substantial evidence. Therefore, this Court’s
review only addresses whether the Board departed from the essential
requirements of the law.

Discussion

The departure from the essential requirements of the law must
constitute a “violation of a clearly established principle of law
resulting in a miscarriage of justice.” Allstate Ins. Co. v. Kaklamanos,
843 So. 2d 885, 889 (Fla. 2003) [28 Fla. L. Weekly S287a].
“. . .*[C]learly established law’ can derive from a variety of legal
sources, including recent controlling case law, rules of court, statutes,
and constitutional law. Thus in addition to case law dealing with the
same issue of law, an interpretation or application of a statute, a
procedural rule, or a constitutional provision may be the basis for
granting certiorari review.” Id. at 890.

Florida Statute Sections 185.161(1)(b) and 185.161(1)(c) are
pertinent to this proceeding and read:

§185.161(1)(b) The police officer upon electing any option of this
section must designate the joint annuitant or beneficiary to receive the
benefit, if any, payable under the plan in the event of the police
officer’s death, and may change such designation but any such change
shall be deemed a new election and is subject to approval by the
pension committee. Such designation must name a joint annuitant or
one or more primary beneficiaries where applicable. If a police officer
has elected an option with a joint annuitant or beneficiary and his or
her retirement income benefits have commenced, he or she may
change the designated joint annuitant or beneficiary but only if the
board of trustees consents to such change and if the joint annuitant last
designated by the police officer is alive when he or she files with the
board of trustees a request for such change. The consent of a police
officer’s joint annuitant or beneficiary to any such change is not
required. The board of trustees may request evidence of the good
health of the joint annuitant being removed, and the amount of the
retirement income payable to the police officer upon the designation
of a new joint annuitant shall be actuarially redetermined taking into
account the ages and gender of the former joint annuitant, the new
joint annuitant, and the police officer. Each designation must be made
in writing on a form prepared by the board of trustees and filed with
the board of trustees. If no designated beneficiary survives the police
officer, such benefits as are payable in the event of the death of the

police officer subsequent to his or her retirement shall be paid as
provided ins. 185.3162.

§185.161(1)(c) Notwithstanding paragraph (b), a retired police
officer may change his or her designation of joint annuitant or
beneficiary up to two times as provided in s. 185.34] without the
approval of the board of trustees or the current joint annuitant or
beneficiary. The retiree need not provide proof of the good health of
the joint annuitant or beneficiary being removed, and the joint
annuitant or beneficiary being removed need not be living.

§§185.161(1)(b), 185.161(1)(c), Fla. Stat.

As mentioned previously, the Board’s position was that they were
not authorized to consider Petitioner’s third request to change
Petitioner’s pension beneficiary as Florida law limits a retired police
officer to only two beneficiary changes. As Petitioner had previously
made two beneficiaries changes, the Board determined that it was
barred from considering a third request. Florida Statutes Chapter 181
and more specifically, Florida Statutes section 181.161 does not
definitively and expressly limit a change of beneficiary to two
elections. The clear language of Florida Statues section 181.161(1)(c)
states that a retired police officer may change a beneficiary up to two
times without board.. This statute does not expressly bar any subse-
quent change of beneficiary. The language in Florida Statues section
181.161(1)(c) is clear as to what is included, albeit incomplete and
void of direction regarding situations not expressly stated. This Court
must take the law as written and should not create law. Enacting and
drafting the Florida Statutes is the job of the legislature, not the
judiciary. For this Court to rule otherwise would require the Court to
add additional language to the Florida Statutes that is not presently
there. Thus, in adding additional requirements, parameters and
restrictions not expressly written in section 181.161 the Board has
departed from the essential requirements of the law by denying
Petitioner’s third request to change beneficiary without due consider-
ation. Accordingly, it is hereby,

ORDERED AND ADJUDGED that the Petition for Writ of
Certiorari is GRANTED and the Final Administrative Order of The
Board of Trustees of the Hollywood Police Retirement System, dated
November 22,2021, is QUASHED and REMANDED back to The
Board of Trustees of the Hollywood Police Retirement System to
make a decision on the merits as to Petitioner’s third change of
beneficiary request. (BOWMAN, FAHNESTOCK, and MOON, JJ.,
concur.)

* * *

Licensing—Driver’s license—Suspension—A ppeals—Petition for writ
of certiorari challenging license suspension is dismissed as untimely
where petition was not filed within 30 days of date of suspension—First
day after date of suspension is day one of thirty-day filing period, not
day zero

CHRISTINA KEALOHILANI SCHLEMMER, Petitioner, v. STATE OF FLORIDA,
DEPARTMENT OF HIGHWAY SAFETY AND MOTOR VEHICLES, Respondent.
Circuit Court, 9th Judicial Circuit (Appellate) in and for Orange County. Case No.
2021-CA-009770-O. January 6, 2022. Counsel: Mark L. Mason, Assistant General
Counsel, DHSMV, Tallahassee, for Respondent.

FINAL ORDER DISMISSING PETITION
FOR WRIT OF CERTIORARI
AND DIRECTING CLERK TO CLOSE CASE

(WOOTEN, J.) THIS MATTER came before the Court for consider-
ation of the Petition for Writ of Certiorari, filed on September 23,
2021 (Petition);! the Court’s Order to Show Cause, filed on October
29, 2021 (Show Cause Order); Petitioner’s Response, filed on
November 13,2021; and Respondent’s Reply, filed on November 17,
2021. Petitioner is seeking review of a final administrative order of
driver’s license suspension that was rendered on August23,2021. The
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Court finds as follows:

Pursuant to Florida Rule of Appellate Procedure 9.100(c)(1), a
petition for writ of certiorari must be filed within 30 days of the date
of rendition of the order to be reviewed. The 30 day time limit set forth
in Rule 9.100(c)(1) is jurisdictional. See Penate v. State, 967 So. 2d
364 (Fla. 5th DCA 2007) [32 Fla. L. Weekly D2455a] (appellate court
lacked jurisdiction over petition for writ of certiorari that was filed
more than 30 days from the date of rendition of the opinion). As
acknowledged by both Petitioner and Respondent, the suspension of
Petitioner’s Driver’s License went into effect on August 23,2021. As
a result, the deadline to file the instant Petition was September 22,
2021. See Fla. R. Jud. Admin. 2.514(a)(1). Therefore, the instant
Petition was filed beyond the 30 day deadline as it was filed on
September 23,2021.

Because the instant Petition appeared to be untimely filed, the
Court in its Order to Show Cause directed Petitioner to show cause
why the Petition should not be dismissed for lack of jurisdiction as
untimely, given that the Petition appeared to have been filed on
October 5, 2021. In the Response, Petitioner argues that her Petition
should not be dismissed as untimely because it had been initially filed
on September 23,2021 and that September 23, 2021 was the appropri-
ate deadline. The Court disagrees.

Florida Rule of Appellate Procedure 9.420(e) states that computa-
tion of time is governed by Fla. R. Jud. Amin. 2.514. The rule advises
to “begin counting from the next day” after the rendition of the order.
Fla. R. Jud. Admin. 2.514(a)(1)(A). Because the final order of
suspension in question was rendered on Monday, August 23,2021, the

following day, Tuesday, August 24, 2021, was the first day of the
thirty-day deadline and should be counted as day one. Petitioner
instead counted August 24,2021 as day zero, resulting in a miscalcu-
lation of the deadline. As stated above, the thirty-day deadline is
jurisdictional and this Court lacks jurisdiction to entertain an untimely
petition even if filed only one day late. See Matheny v. Indian River
FireRescue, 174 So.3d 1129 (Fla. 1st DCA 2015) [40Fla. L. Weekly
D2240a].

Accordingly, Petitioner has failed to show good cause why her
Petition should not be dismissed for lack of jurisdiction as untimely.
The final administrative order of driver’s license suspension was
rendered on August23,2021. Since the instant Petition was not filed
until September 23,2021 at the earliest, it is untimely and this Court
lacks jurisdiction to consider it on the merits. See Fla. R. App. P.
9.100(c)(1); Penate, 967 So. 2d at 364-65 (court lacked jurisdiction
over petition for writ of certiorari filed more than 30 days from the
date of rendition of order). Therefore, Court determines that the
Petition must be dismissed.

Based on the foregoing, it is ORDERED AND ADJUDGED that
the Petition for Writ of Certiorari is DISMISSED. The Clerk of the
Court is directed to CLOSE this case forthwith. (LEBLANC and
WHITE, JJ., concur.)

'The Court notes that the docket indicates that the case was initiated on September
23,2021. However, the docket lists October 5, 2021 as the filing date for the petition.
Petitioner explains this discrepancy as an issue with the electronic filing which required
a corrected version of the petition to be submitted.

* * *
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Administrative law—Florida Department of Law Enforcement—
Firearms—Rules—Challenge—Exhaustion of administrative
remedies—Complaint alleging that Florida Department of Law
Enforcement rules, policies, and procedures with respect to back-
ground checks for purchase of firearms from a federal firearm licensee
are outside of FDLE’s statutorily delegated authority is rule
challenge—Because plaintiffs have not pursued rule challenge through
administrative process, failure to exhaust administrative remedies
warrants final judgment in favor of FDLE—No merit to argument that
plaintiffs were not required to exhaust administrative remedies because
they challenge informal or unwritten FDLE policy and do not mention
administrative rule by name—No merit to argument that section
790.33, by which legislature preempted field of firearm regulation, was
intended to strike requirements of Administrative Procedures Act or
to prohibit FDLE from enacting regulations in the field—Plaintiffs’
claims do not fall within narrow exceptions to exhaustion doctrine
where plaintiffs do not challenge constitutionality of statute or claim
that FDLE does not have authority to conduct background checks
prior to transfer of firearms, FDLE did not act without colorable
authority, and available administrative remedy is not inadequate—
Plaintiffs cannot circumvent administrative process by filing action for
declaratory judgment challenging rule
CHRISTOPHER PRETZER, et al., Plaintiffs, v. RICK SWEARINGEN, individually
and in his official capacity, and FLORIDA DEPARTMENT OF LAW ENFORCE-
MENT, Defendants. Circuit Court, 2nd Judicial Circuit in and for Leon County. Case
No.2019 CA 1123. May 17,2022. Angela C. Dempsey, Judge. Counsel: Eric J. Friday,
Kingry & Friday, PLLC, Jacksonville; Noel H. Flasterstein, Law Offices of Noel H.
Flasterstein, Boca Raton; and David S. Katz and James P. Phillips, Jr., Katz & Phillips,
P.A., Lake Mary, for Plaintiffs. Jeffrey D. Slanker, Kristin C. Diot, Matthew J. Carson,
Robert J. Sniffen, and Lisa B. Fountain, Sniffen & Spellman, P.A., Tallahassee, for
Defendants.
ORDER GRANTING DEFENDANTS’ MOTION
FOR JUDGMENT ON THE PLEADINGS
THIS CAUSE is before the Court on Defendants’ Motion for

Judgment on the Pleadings, filed January 31, 2022, and Plaintiff’s
Response in Opposition thereto filed on April 21,2022. Upon notice,
a hearing was held on April 25, 2022. Both parties were present.
Thereafter, the Court permitted both parties to submit proposed orders
further detailing their respective arguments. This Court having
reviewed the parties’ briefs and proposed orders, heard the argument
of counsel, and otherwise being fully advised on the premises, it is

ORDERED and ADJUDGED Defendants’ Motion for Judgment
on the Pleadings is GRANTED for the reasons explained below.

THE PLEADINGS

1. Plaintiffs filed their Second Amended Complaint (“Complaint™)
against Defendants seeking damages, injunctive relief, and declara-
tory relief. Plaintiffs’ Complaint alleges eight counts—six counts for
relief under Section 790.33, Florida Statutes, and two counts for
declaratory and injunctive relief.'

2. Plaintiffs contend that certain Florida Department of Law
Enforcement (“FDLE”) procedures with respect to background
checks performed before the transfer of a firearm by a Federal
Firearms Licensee (“FFL”) are outside the scope of FDLE’s authority,
as codified within Sections 790.065 and 790.0655, Florida Statutes,
and are therefore preempted under section 790.33, Florida Statutes.
Plaintiffs allege some of FDLE’s procedures have been formally
adopted in Rule 11C-6.009, Florida Administrative Code and other
procedures are unwritten and informal. Section 790.0655 was
modified in March 2018 as part of the Marjory Stoneman Douglas
High School Public Safety Act, which sought to “comprehensively

address the crisis of gun violence.” See Chapter 2018 - 3, Laws of
Florida and National Rifle Association of America, Inc. v. Swearingen,
545 F. Supp.3d 1247 (N.D. Fla. 2021).

3. More specifically, Plaintiffs contend that “[b]y issuing a
response other than Approved or Nonapproved . . . or Conditional
Nonapproval with a unique number,” “failing to issue a control
number” relating to background checks conducted for the purpose of
purchasing a firearm from an FFL, and by providing a “Decision
Pending” response to an FFL, “Defendants promulgated or enacted a
policy, rule or regulation without the authority to do so in direct
contravention of Sec. 790.33, Fla. Stat.” Comp. ] 74-78. Plaintiffs
also allege that in failing to issue a “control number” for all prospec-
tive firearms purchases from an FFL, Defendants have “denied
Plaintiffs the right to purchase a firearm,” through indefinite delay. /d.
9980-81.

4. Plaintiffs’ Complaint does not allege that Plaintiffs have raised
their claims in an administrative forum under Chapter 120, Florida
Statues (also known as the Administrative Procedures Act, or
“APA”), and therefore does not allege that Plaintiffs have exhausted
all available administrative remedies.

LEGAL ANALYSIS

5. In all but name, Plaintiffs’ complaint is a rule challenge.
Plaintiffs have confirmed this by repeatedly emphasizing in their
Response in Opposition and in their argument at the April 25, 2022
hearing, that their challenge is focused on FDLE’s statutory authority,
or lack thereof, to engage in the allegedly improper actions. Stated
differently, Plaintiffs allege that FDLE’s rules, policies, and proce-
dures with respect to background checks are outside the scope of its
statutorily delegated authority—a quintessential rule challenge.

6. Plaintiffs, admittedly, have not pursued their claims through the
administrative process outlined in Chapter 120. Consequently,
Plaintiffs have not exhausted all available administrative remedies.
For this reason, Final Judgment in favor of Defendants is warranted.

Standard of Review

7. A motion for judgment on the pleadings is governed by the same
legal standard as a motion to dismiss for failure to state a cause of
action. Fla. R. Civ. P. 1.140(c); Henao v. Pro. Shoe Repair, Inc., 929
So.2d 723, 725 (Fla. 5th DCA 2006) [31 Fla. L. Weekly D1463a].
Judgment on the pleadings is proper where the trial court lacks subject
matter jurisdiction. See, e.g., Garcia-Roque v. Roque-Velasco, 855
So.2d 668 (Fla. 3d DCA 2003) [28 Fla. L. Weekly D2109a] (affirm-
ing trial court order granting motion for judgment on the pleadings
where the trial court lacked subject matter jurisdiction).

Plaintiff’s Have Failed to Exhaust
Available Administrative Remedies

A. FDLE

8.FDLE is a statewide law enforcement agency housed within the
executive branch. Section 943.03, Fla. Stat. (2022). FDLE’s mission
is to “promote public safety and strengthen domestic security by
providing services in partnership with local, state, and federal criminal
justice agencies to prevent, investigate, and solve crimes while
protecting Florida’s citizens and visitors.” See FDLE Statement of
Agency Organization & Operation (updated October 2021),
http://www .fdle.state.fl.us/About-Us/Documents/StatementofAgen-
cyOrg.aspx.FDLE. In support of its mission, FDLE is required to
“adopt rules pursuant to ss. 120.536(1) and 120.54 to implement the
provisions of law conferring powers or duties upon it.” § 943.03(4),
Fla. Stat. (“The department shall adopt rules. ..”).
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9. As itrelates to Plaintiffs’ claims, subject to narrow exceptions,
FDLE has the statutory authority and duty to conduct background
checks prior to the transfer of a firearm by an FFL. § 790.065(2), Fla.
Stat. (2022) (“Upon receipt of a request for a criminal history record
check, the Department of Law Enforcement shall, during the li-
censee’s call or by return call . . .”). Specifically, in pertinent part, an
FFL “may not sell or deliver from her or his inventory at her or his
licensed premises any firearm to another person” until that FFL has
“[r]equested, by means of a toll-free telephone call or other electronic
means, the Department of Law Enforcement to conduct a check of the
information as reported and reflected in the Florida Crime Information
Center and National Crime Information Center systems as of the date
oftherequest.” Id. at § 790.33(1)(a)3. In addition, the Legislature has
imposed a mandatory waiting period prior to the transfer of a firearm
of “3 days, excluding weekends and legal holidays” or until “the
completion of the records checks required under s. 790.065, which-
ever occurs later.” §790.0655(1)(a), Fla. Stat. (2022); but see §
790.0655(2), Fla. Stat. (listing certain narrow exceptions to the
mandatory waiting period). FDLE’s procedures for processing
background checks have been adopted by rule in the Florida Adminis-
trative Code. See Rule 11C-6.009, F.A.C. (2022) (“Sale and Delivery
of Firearms”).

B. Plaintiffs’ Preemption Claims

10. Plaintiffs challenge FDLE’s internal procedures for processing
background check requests received from FFLs pursuant to Section
790.065, alleging that FDLE’s procedures violate Section 790.33,
Florida Statutes. Pursuant to Section 790.33, the Legislature expressly
preempted the field of firearm regulation, including the purchase, sale,
and transfer of firearms, “[e]xcept as expressly provided by the State
Constitution or general law.” § 790.33(1), Fla. Stat. (emphasis added).
Likewise, the Legislature expressed its intent to “declare all ordi-
nances and regulations null and void which have been enacted by any
jurisdictions other than state and federal.” Id. at § 790.33(2)(a)
(emphasis added).

11. Section 790.33 further provides a private cause of action to any
person or organization adversely affected by any ordinance, regula-
tion, measure, directive, rule, enactment, order, or policy, whether
written or unwritten, in violation of the Legislature’s express preemp-
tion of the field of firearm regulation. § 790.33(2)(f), Fla. Stat. (2022).

C. The APA and Exhaustion of Administrative Remedies

12. The APA sets forth a comprehensive system for challenging
administrative actions. Generally, “a litigant must exhaust available
administrative remedies . . .” Fla. Carry, Inc. v. Thrasher, 315 So. 3d
771,772 (Fla. 1st DCA 2021) [46 Fla. L. Weekly D550a]. Specifi-
cally, “[a] petition challenging an agency rule as an invalid exercise of
delegated legislative authority shall not be instituted pursuant to this
section, except to review an order entered pursuant to a proceeding
unders. 120.56 ors. 120.57(1)(e) 1. or (2)(b) . . . unless the sole issue
presented by the petition is the constitutionality of a rule and there are
no disputed issues of fact.” § 120.68(10), Fla. Stat.; see also Baillie v.
Dep 't of Nat. Res., 632 So.2d 1114, 1119 (Fla. 1st DCA 1994) (“the
requirement that appellants pursue an administrative remedy that can
be fully efficacious and more expeditious, before resort to the courts,
in no way diminishes judicial authority to remedy a wrong™); Fla.
Dep’t of Ag. & Consumer Servs. v. Haire, et al., 865 So.2d 610, 614
(Fla. 1st DCA 2004) [29 Fla. L. Weekly D248b] (same). Stated
succinctly, Plaintiffs have pursued their claims in the wrong forum.

13. Plaintiffs contend that because they challenge an informal or
unwritten policy of FDLE, and do not otherwise mention Rule 11C-
6.009 by name, the requirement to exhaust available administrative
remedies does not apply to their claims. Plaintiffs, however, offer a
distinction without a difference. The doctrine of exhaustion is not

concerned with any particular administrative remedy, but rather asks
only whether a litigant has an available administrative remedy—
Plaintiffs do under either theory.

14. Regardless of whether their claims are premised on a formally
adopted rule or on FDLE’s reliance on an unwritten/unadopted policy,
Plaintiffs have an available administrative remedy in the APA. The
rule challenge provisions set forth at Section 120.56 are available to
Plaintiffs in the first instance to test their theories regarding the
“enactment” and “enforcement” of Rule 11C-6.009. Likewise, to the
extent Plaintiffs’ quarrel is with an unwritten or unofficial FDLE
“policy,” Plaintiffs can challenge any FDLE action premised on an
unofficial or unwritten policy, which has substantially affected them.
See § 120.56(4)(a), Fla. Stat. If Plaintiffs are correct, the APA requires
that either all or part of the rule be invalidated (in the case of rule
challenges) or that FDLE be ordered to immediately cease reliance on
the unadopted rule (in the case of unadopted rule challenges). See §§
120.56(3)(b); 120.56 (4)(e), Fla. Stat.

15. Moreover, there is no suggestion that Section 790.33 was
intended to strike the APA, circumvent its application to FDLE’s rules
and policies, or even address the enactment of rules within the
authority conferred by the Legislature. In fact, by its plain language,
Section 790.33 specifically exempts the APA, a general law, from its
reach. § 790.33(2)(a), Fla. Stat.; see also Eckert v. Bd. of Com’rs of N.
Broward Hosp. Dist., 720 So.2d 1151, 1152 (Fla. 4th DCA 1998) [23
Fla. L. Weekly D2534b] (“Clearly, the APA is ‘general law’ within
the meaning of the constitution.”).

16. Furthermore, the remedial provisions of Section 790.33 are
designed to deter and punish entities and persons who do not have the
authority to promulgate ordinances, rules, and policies in the first
place from doing so. Indeed, the entire intent of the preemption
mandate in section 790.33 is “to declare all ordinances and regulations
null and void which have been enacted by any jurisdictions other than
state and federal, which regulate firearms, ammunition, or compo-
nents thereof; to prohibit the enactment of any future ordinances or
regulations relating to firearms, ammunition, or components thereof
unless specifically authorized by this section or general law; and to
require local jurisdictions to enforce state firearms laws.” §
790.33(2)., Fla. Stat. (emphasis added).

17. The First District Court of Appeal considered this issue and
agreed. In Fla. Carry., Inc. v. Thrasher, the District Court affirmed a
trial court order dismissing Florida Carry’s challenge to a state
university rule for failure to exhaust administrative remedies,
explaining both the rights set forth in Section 790.33 and administra-
tive remedies can co-exist without depriving a party of its constitu-
tional or statutory rights absent extraordinary circumstances. 315 So.
3d at 772. Accordingly, the District Court held “that Florida Carry
[was] required to exhaust an available administrative remedy . . . to
potentially resolve the specific dispute at issue without first resorting
to ajudicial forum.” Id. Plaintiffs’ reliance on R. C. v. Department of
Agriculture & Consumer Services, 323 So. 3d 275 (Fla. 1st DCA
2021) [46 Fla. L. Weekly D1421b] and Lynch v. Florida Department
of Law Enforcement, No. 1D19-4217, 2021 WL 5626732 (Fla. 1st
DCA Dec. 1, 2021) [46 Fla. L. Weekly D2591a], for a contrary
position is misplaced because both are inapposite. Specifically,
neither case was brought pursuant to Section 790.33, Fla. Stat. or was
even filed in circuit court in the first instance. Instead, both cases
reached the First District Court of Appeal through the administrative
appeal process outlined in the APA under Section 120.68—a remedy
also available to Plaintiffs in this case.

D. No Exceptions to the Exhaustion Doctrine Apply in this Case

18. Plaintiffs further allege that their claims fall within the narrow
exceptions to the exhaustion doctrine. Namely, Plaintiffs contend the
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exhaustion doctrine does not apply because they have (1) brought a
constitutional challenge to FDLE’s actions; (2) FDLE had no
colorable authority for its actions; and (3) brought claims for monetary
damages. Plaintiffs’ arguments miss the mark.

19. First, Plaintiffs have not brought a constitutional challenge in
this case. Rather, Plaintiffs allege a preemption claim—or, more
specifically, that FDLE’s policies, rules, and procedures, are beyond
the scope of its statutory authority under Section 790.065, Fla. Stat.,
and are therefore preempted by Section 790.33, Fla. Stat. It is the
byproduct of FDLE’s allegedly improper actions, i.e., the delay in the
transfer of the firearm, which Plaintiffs contend offends the constitu-
tion.

20. Plaintiffs do not contend, however, that Sections 790.065 and
790.0655 are unconstitutional or that FDLE does not have any
authority to conduct background checks prior to the transfer of a
firearm. Accordingly, Plaintiffs have not brought a constitutional
challenge and their claims are properly subject to the exhaustion
doctrine. As the Florida Supreme Court has explained, “[a] suit
brought in the circuit court” that “an agency has applied a facially
constitutional statute or rule in such a way that an aggrieved party’s
constitutional rights have been violated . . . should not be allowed.”
Fla. Dep’t of Ag. & Consum. Servs. v. City of Pompano Beach, 792
So. 2d 539, 547 (Fla. 4th DCA 2001) [26 Fla. L. Weekly D1695b]
(quoting Key Haven Assoc. Enters., Inv. v. Bd. of Trs. of Internal
Improvement Trust Fund, 427 So. 2d 153, 157-57 (Fla. 1982)); see
also Id. at 548 (holding appellee’s claim that department “applied
facially constitutional statutes in such a way that their constitutional
right[s] . . . ha[d] been denied” did not fall within exception to
exhaustion doctrine and motion to dismiss should have been granted).

21. Second, FDLE acted with colorable statutory authority. “This
narrow exception is inapplicable where the agency’s assertion of
authority has apparent merit or depends upon some factual determi-
nation.” Id. at 546-47 (emphasis in original). FDLE’s actions—taken
pursuant to its authority under Section 790.065, the regulations
imposed under section 790.0655, and FDLE’s rulemaking authority
under section 943.03—unquestionably have apparent merit. See Id. at
547 (concluding department clearly had colorable statutory authority,
where it acted pursuant to its general statutorily delegated authority);
see also Fla. Carry. Inc., 315 So. 2d at 772 (“[n]o exception applies
here”); Dep’t of Env’t Reg. v. Falls Chase Special Taxing Dist., 424
So.2d 787,796-97 (Fla. 1st DCA 1982).

22. Third, the available administrative remedy is adequate.
Plaintiffs contend that because they have requested monetary
damages, the APA does not afford them an adequate remedy.
However, Plaintiffs’ threadbare allegations regarding monetary
damages alone are insufficient to support an exception to the exhaus-
tion doctrine. See Bankers Ins. Co. v. Fla. Residential Prop. & Cas.
Joint Underwriting Assn., 689 So.2d 1127,1129 (Fla. 1st DCA 1997)
[22 Fla. L. Weekly D572a] (setting forth the criteria that must be met
before an administrative remedy is considered inadequate). Moreover,
administrative review does not preclude Plaintiffs from returning to
this Court and seeking any available damages if they are successful in
their administrative case. Finally, Plaintiff’s argument that this Court
is bound by the law of the case included at the end of their proposed
order, also fails. The First District Court of Appeal did recognize that
firearms applications must be processed without delay, however, the
applicable time standards for FDLE’s processing of applications was
not before the Court. See Swearingen v. Pretzer, 310 So. 3d 1084,
1085 and dissent FN. 1 (Fla. 1st DCA 2020) [46 Fla. L. Weekly D1a].

E. Plaintiffs’ Declaratory Judgment Claims Also Fail

23. Finally, Plaintiffs cannot use artful pleading through the
Declaratory Judgment Act to circumvent the requirement to exhaust

available administrative remedies. That issue was considered and
rejected by the First District Court of Appeal in Wilkinson v. Fla. Fish
& Wildlife Conservation Comm’n, 853 So. 2d 1088 (Fla. 1st DCA
2003) [28 Fla. L. Weekly D1741a]. There, the District Court affirmed
atrial court order dismissing a case for failure to exhaust administra-
tive remedies, holding that the “appellant could not circumvent the
administrative process,” by filing an action for declaratory judgment
challenging the Commission’s promulgation of a rule. Id. at 1089.
THEREFORE, judgment is entered for the Defendant and against
the Plaintiff. The Plaintiff shall take nothing by this action, and the
Defendant shall go hence without day. Jurisdiction is reserved to
determine entitlement to, and to award costs and fees as may be
appropriate under Florida law upon appropriate and timely motion.

'The Complaint also contains class action allegations. Comp. §4220-260. Because
Plaintiffs’ have failed to state a viable claim in their individual capacities, Plaintiffs’
class allegations are moot. Taran v. Blue Cross, 685 So.2d 1004, 1006 (Fla. 4th DCA
1997) [22 Fla. L. Weekly D135i] (“[I]f none of the named plaintiffs purporting to
represent a class establishes a requisite of a case or controversy with the defendant,
none may seek relief on behalf of himself or any other member of the class” (internal
quotes omitted); see also Policastro v. Stelk, 780 So.2d 989,991 (Fla. 5th DCA 2001)
[26 Fla. L. Weekly D818a] (“A civil action does not become a ‘class action’ simply
because the complaint bears the legend ‘class action complaint’ or, as required by
Florida Rule of Civil Procedure 1.220, ‘class representation.’ ).

* * *

Torts—Municipal corporations—Trip and fall on municipal
sidewalk—Prescriptive easement—Town failed to prove that adjacent
landowner’s use of town right-of-way to build sidewalk was adverse to
town so as to create prescriptive easement that transferred to land-
owner the legal ownership of sidewalk where trip-and-fall occurred—
Motion for summary judgment is denied

PERRY HARRELL, Plaintiff, v. TOWN OF HAVANA, Defendant. Circuit Court, 2nd
Judicial Circuit in and for Gadsden County. Case No. 21-CA-412. April 18, 2022.
David Frank, Judge. Counsel: Halley B. Lewis, III, Fonvielle Lewis Messer &
McConnaughhay, Tallahassee, for Plaintiff. ScottJ. Seagle and Gwyndolyn P. Atkins,
Coppins Monroe, Tallahassee, for Defendant.
ORDER ON DEFENDANT’S MOTION
FOR SUMMARY JUDGMENT
This cause having been brought before the Court on April §,2022

on Defendant’s Motion for Summary Judgment, and the Court having
reviewed the motion and response and court file, heard argument of
counsel, considered the parties stipulation to facts, and reviewed the
additional authorities and legal briefs filed by the parties, finds

This case comes to the Court on a somewhat unusual footing.

The plaintiff has filed a personal injury lawsuit against the
defendant Town of Havana (“town”) alleging that he sustained
injuries when he tripped and fell while walking on a wooden walkway
(sidewalk) along 3rd Street in Havana. He alleges the town is
responsible for his damages because the land at the spot where he
tripped was owned by the town and, thus, the town was responsible for
its safe maintenance and operation and for warning of any dangerous
conditions. Plaintiff alleges that the town failed to use reasonable care
in the performance of this duty. The town denies it owed plaintiff any
such duty, asserting that it was not responsible for the maintenance
and operation of the sidewalk.

Because it was not specifically stated in the motion or response,
during the hearing the Court asked counsel to identify the specific spot
where plaintiff fell. Plaintiff’s counsel took a larger, color copy of the
photograph that appears at the top of the response page 3, used a pen
to draw a dot on the sidewalk, showed defense counsel who had no
objection, and then handed it to the Court. Pursuant to an agreed
survey, the dot is on the Town’s portion of the sidewalk.

Normally, that would have ended much of the discussion. Defen-
dant stipulated that, “The Town does not dispute that it owns and
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generally has maintenance responsibility for the area within the public
right-of-way.” Motion at 1.

However, the town argues that despite having title to the portion of
the sidewalk where the incident occurred, it no longer is the legal
owner.

The town contends it does not own the land because, prior to the
trip and fall, a prescriptive easement was created that transferred legal
ownership of the land to the adjacent private landowner.

The prescriptive easement argument is the part of this case that is
unusual. Prescriptive easements are traditionally and exclusively used
by parties seeking to get land, not give land away. Here, the town
seeks to establish a prescriptive easement to essentially give a strip of
land to a private landowner to avoid potential liability for personal
injuries.

Essentially, a prescriptive easement allows a person to acquire the
property of another by seizing and using it for a lengthy period during
which the rightful owner does nothing to prevent or stop it. The policy
justification for adverse possession doctrines like prescriptive
easement is that a penalty should inure to a landowner for using land
inefficiently. ThomasJ. Miceli & C.F. Sirmans, An Economic Theory
of Adverse Possession, 15 INT’L REV. L. & ECON. 161 (1995).
Florida courts have made it clear that, “Acquisition of rights by one in
the lands of another, based on possession or use, is not favored in the
law and the acquisition of such rights will be restricted.” Downing v.
Bird, 100 So0.2d 57, 65 (Fla. 1958).

Our First District recently discussed the parameters of prescriptive
easement in Okefenoke Rural Electric Membership Corp. v. Day-
spring Health, LLC,300 So.3d 371,372 (Fla. Dist. Ct. App. 2020) [45
Fla. L. Weekly D1701c], review denied, No. SC20-1203, 2020 WL
7400634 (Fla. Dec. 17,2020):

A party may establish entitlement to a prescriptive easement by
proving the following four elements: (1) that he or she and any
predecessors in title have made actual, continuous and uninterrupted
use of the lands of another for the prescriptive period (twenty years);
(2) that (when the claim is to a right-of-way) the use has entailed a
definite route with a reasonably certain line, width and termini; (3) that
the use has been either with the actual knowledge of the owner or so
open, notorious and visible that knowledge of the use must be imputed
to the owner; and (4) that the use has been adverse to the owner—
that is, without permission (express or implied) from the owner,
under some claim of right, inconsistent with the rights of the owner
and such that, for the entire period, the owner could have sued to
prevent further use.

1d., citing Suwannee River Water Management District v. Price, 651
So.2d 749, 750 (Fla. 1st DCA 1995) [20 Fla. L. Weekly D605b]
(citations omitted) (emphasis added).

The parties have agreed that the prescriptive easement issue boils
down to the question—was the private landowner’s use of the land
“adverse” to the town—"“that is, without permission (express or
implied) from the owner, under some claim of right, inconsistent with
the rights of the owner.”

The parties stipulated to the following facts: The sidewalk was built
many years ago, presumably by somebody other than the town, and it
was there when the current private landowner acquired the property
in 1998. Approximately half of the subject strip of land (closest to the
building) upon which the sidewalk lies has been and is owned by the
private landowner and the other approximate half (closest to the road)
hasbeen and is owned by the town. The sidewalk encroaches upon the
portion owned by the town. The current private landowner made
improvements to the sidewalk to include replacing a wooden railing
on the town’s portion with a vinyl/plastic rail. The town believed the
sidewalk was owned and maintained by the private landowner, and the
private landowner believed the sidewalk was owned and maintained

by the town.

Without permission (express or implied)
from the owner

Defendant contends that because it was never aware that the
sidewalk at issue was encroaching on its property, it could not have
logically given consent for the sidewalk to exist, mandating a finding
of “adversity.”

Even if true, lack of consent by a landowner is not entirely
dispositive of the “adversity” issue but is merely one factor for the
Courtto consider. The First District in Okefenokee conducted a further
factual analysis of the land use in question to see if the facts could still
negate a finding of “adversity.” The First District noted:

Declarations or assertions by a claimant are not essential to possession

oruse under claim of right; rather, the adverse character of possession

or use is a question discoverable and determinable from all the
circumstances of the case.

Id. at 373, quoting Hunt Land Holding Co. v. Schramm, 121 So.2d
697,700 (Fla. 2d DCA 1960).

The First District applied the standard analysis under Florida law.
It conducted a full examination of the circumstances of the case to
determine whether the encroaching landowner’s use of the land was
adverse by determining whether it was either exclusive of the owner
or inconsistent with the owner’s use and enjoyment. Downing v. Bird,
100 So.2d 57 (Fla. 1958), as clarified in Crigger v. Florida Power
Corporation, 436 So0.2d 937 (Fla. 5th DCA 1983). The analysis is the
same where the land use at issue is a “shared” use by both parties.
Dana v. Eilers, 279 So.3d 825, 829 (Fla. 2d DCA 2019) [44 Fla. L.
Weekly D2383a].

Under some claim of right

There is no record evidence that the private landowner at any point
made a claim to the outer portion of the subject strip of land where the
incident occurred. The evidence indicates the private landowner had
always believed that the town rightfully owned it. ¢f Gay Bros.
Construction Co. v. Fla. Power & Light Co.,427 S0.2d 318,320 (Fla.
5th DCA 1983) (“Thus, there was an intention to claim the easement
where the lines were placed, notwithstanding their placement by
mistake.”).

Inconsistent with the rights of the owner

In its supplemental memorandum, the town asserts that “The issue
before the Court can be distilled to whether the private business’ act
of constructing a concrete sidewalk on Town property was ‘adverse’
tothe Town’s property rights.” Notice of Filing Additional Argument
in Support of Summary Judgment (“Supp”) at 1. Here, the town relies
entirely on the existence of the sidewalk alone as grounds for
“adversity.”

The town, however, readily acknowledges that it is not aware of
any case that determined adversity based on the placement of an
improvement without more. Supp at 3.

This is likely due to the rule that adversity depends on the nature of
the use of the land, not what object is placed upon it:

Although there is a presumption that a use is permissive, that pre-
sumption is not conclusive. Rather, the courts should look to whether
the use was beneficial to the actual owner, or was instead an interfer-
ence with the owner’s rights. In effect, the possessor must “hold [the
property] as his own and against all persons. All doubts as to the
adverse character of a claimant’s pattern of use must be resolved in
favor of the lawful owner of the property.

Phelps v. Griffith, 629 So.2d 304, 305-06 (Fla. 2d DCA 1993)
(citations and quotations omitted); see also City of Jacksonville v.
Horn, 496 So.2d 204 (Fla. 1st DCA 1986).

Thereis no record evidence that the town intended or attempted to
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do something with the subject land, other than have a sidewalk. The
notion that the town could have done things with the land, without an
actual effort or desire to do so, is insufficient to establish adversity. Id.
at 306 (“Although counsel for appellees represented that appellants
were “disallow[ed] the right to plant citrus trees” or make other use of
the 15-foot strip, there was no showing appellants had ever attempted
or desired to use this portion of their land for anything other than a
road.”).

There is record evidence of only one use by the town. In 1998, the
town cut a square hole in the sidewalk to place a metal plate that would
provide access to the Town of Havana’s water line. Response at 2.
There is no evidence that the town’s work was impeded in any way by
the private landowner or the sidewalk. It apparently accomplished
exactly what it set out to do. (There also is no evidence that the town
even notified the private landowner before digging and emplacing the
hatch.)

The Court finds that the presence of the sidewalk alone does not
support a determination of adversity.

The Court finds no evidence that the citizens of Havana or town
employees were ever excluded from using the land as a public
walkway or barred access to the land for any reason. Thus, no finding
of adversity through “exclusive use” can be made.

The Court finds that this use of the land as a public walkway was
not inconsistent with the Town of Havana’s rights of use and enjoy-
ment, as the evidence showed that the defendant never attempted any
other use of the land and that defendant did in fact maintain similar
public walkways alongside similar roadways in Havana. Moreover,
the sidewalk has given resident pedestrians a path off the roadway and
out of traffic, and it has been used for town utilities. These were for
public consumption and benefit, not for the private landowner. Thus,
no finding of adversity through “inconsistent use” can be made.

“[A prescriptive easement] claimant must establish adversity, as
well as the other elements of a prescriptive easement, by clear and
positive proof, and the elements ‘cannot be established by loose,
uncertain testimony which necessitates resort to mere conjecture.” ”
279 So.3d at 828. “The law does not favor the acquisition of prescrip-
tive rights and requires a high burden as to allegations and proof. . ..”
Id.

In summary, the town has not met the high burden of proving that
the encroaching landowner’s use of the defendant’s strip of land was
adverse by being either exclusive of the defendant or inconsistent with
the defendant’s use and enjoyment of the land, or under any other
theory.

Accordingly, itis ORDERED and ADJUDGED that the motion is
DENIED.

* * *

Torts—Attorneys—Legal malpractice—Plaintiff is granted partial
summary judgment on attorney’s liability for legal malpractice where
attorney was hired to represent plaintiff on slip-and-fall claim before
statute of limitations ran, attorney breached duty to plaintiff by failing
to file suit before statute of limitations ran and failing to prosecute case,
thereby causing case to be dismissed for lack of prosecution, and
attorney’s failures caused plaintiff to lose her slip-and-fall claim

VIRGINIA ROSENBLUM, Plaintiff, v. G. WILLIAM ALLEN, JR., Defendant.
Circuit Court 17th Judicial Circuit in and for Broward County. Case No.
CACE20000133, Division 05. May 2,2022. Martin J. Bidwill, Judge. Counsel: Ben
Murphey, Lawlor White & Murphey, LLP, Ft. Lauderdale, for Plaintiff. Gary Shendell
and Kevin Denyer, Shendell & Pollock, Boca Raton, for Defendant.

ORDER GRANTING PLAINTIFF’S AMENDED
MOTION FOR PARTIAL SUMMARY
JUDGMENT ON LIABILITY

In this legal malpractice case, the Court heard oral argument on

Plaintiff’s Amended Motion for Summary Judgment on Liability and
Defendant’s Response thereto by video conference on March 30,
2022. Ben Murphey, Esq. argued for Plaintiff and Kevin Denyer, Esq.
argued for Defendant. The Court is fully-advised on the matter.

The facts material to Plaintiff’s Motion are undisputed. Defendant
has been a member of the Florida Bar since December 19, 1974. On
January 4, 2014, Plaintiff was a business invitee at a spa in Broward
County for the purpose of getting a massage when she slipped and fell
in the spa. Plaintiff’s negligence claims arising from her slip and fall
were subject to a four-year statute of limitations. Before the statute of
limitations ran on her slip and fall claim, Plaintiff hired Defendant to
represent her in her slip and fall claim and litigation.

OnJanuary 12,2018 (after the statute of limitations ran) Defendant
filed suit for Plaintiff’s negligence personal injury claim arising from
her slip and fall. On May 14,2019, the court issued a Notice of Lack
of Prosecution in the suit Defendant filed for Plaintiff’s negligence
personal injury claim arising from her slip and fall. Rosenblum v.
Hospitality Investing Group, LLC, No. CACE 18-000894 (04) (Fla.
17th Cir. Ct. May 14, 2019). On July 19, 2019 (after the statute of
limitations ran) the court dismissed the suit Defendant filed for
Plaintiff’s negligence personal injury claim arising from her slip and
fall. Rosenblum v. Hospitality Investing Group, LLC, No. CACE 18-
000894 (04) (Fla. 17th Cir. Ct. July 19, 2019).

The Florida Supreme Court has adopted the federal summary
judgment standard and announced that summary judgment is an
“integral part” of the rules of civil procedure “aimed at ‘the just,
speedy, and inexpensive determination of every action.” ” In re Ams.
to Fla. R. Civ. P. 1.510, 317 So. 3d 72, 75 (Fla. 2021) [46 Fla. L.
Weekly S95a]. When deciding a motion for summary judgment,
Florida Courts are to be guided “by the overall body of case law”
discussing summary judgment in federal courts. Id. at 76. Summary
judgment is warranted where there are no genuine issues of material
fact. Fla. R. Civ. P. 1.510(a). Partial summary judgment helps to
narrow the issues and expedite the trial. Rosenthal Collins Group,
LLCv. Moneytec LLC,2010 WL 11505839, at *4 (S.D. Fla. Nov. 20,
2010) (citing Brown v. Crawford County, Ga., 960 F.2d 1002, 1006
n.6 (11th Cir. 1992)); see also Burk v. United States, 2012 WL
1185011, at *1 (E.D.N.C. Apr. 9, 2012) (granting partial summary
judgment on liability).

A legal malpractice claim has three elements: 1) the lawyer’s
employment by the client; 2) the lawyer’s neglect of a duty; and 3)
proximate cause of loss to the client. E.g., Thompson v. Martin, 530
So.2d 495,496 (Fla. 2d DCA 1988). It is undisputed that before the
statute of limitations ran on Plaintiff’s slip and fall claim, Plaintiff
hired Defendant to represent her in her slip and fall claim and
litigation. So, the first element of Plaintiff’s legal malpractice claim
against Defendant is undisputedly established.

Itis undisputed that Defendant failed to file suit on Plaintift’s slip
and fall claim before the statute of limitations ran. Failing to file suit
before the statute of limitations runs on a client’s claim is a breach of
alawyer’s duty to the client. Thompson v. Martin, 530 So.2d 495,496
(Fla.2d DCA 1988); Downing v. Vaine,228 So.2d 622, 623-24 (Fla.
1st DCA 1969). It is undisputed that on May 14, 2019, the court in
Plaintiff’s underlying case issued a Notice of Lack of Prosecution in
the underlying case. It is undisputed that on July 19, 2019 (after the
statute of limitations ran on the underlying case) the court dismissed
the underlying case for Defendant’s failure to prosecute the underly-
ing case. Failing to prosecute a case and causing it to be dismissed for
lack of prosecution after the statute of limitations has run is breach of
alawyer’s duty to the client. E.g., Thompson, 530 So. 2d at 496-97.
So, the second element of Plaintiff’s legal malpractice claim against
Defendant is established.

Itis undisputed that Defendant failed to file suit before the statute
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of limitations ran on Plaintiff’s slip and fall claim. When a lawyer fails
to file suit before the statute of limitations runs on a client’s claim, that
failure proximately causes the client to lose the underlying claim. See
Thompson, 530 So. 2d at 496; see also Downing, 228 So. 2d at 623-24.
(Fla. 1st DCA 1969). It is undisputed that Defendant failed to
prosecute that untimely lawsuit and it was dismissed for lack of
prosecution. When a lawyer fails to prosecute a case and causes it to
be dismissed for lack of prosecution after the statute of limitations has
run, that failure proximately causes the client to lose the underlying
claim. E.g., Thompson, 530 So. 2d at 496-97. So, the third element of
Plaintiff’s legal malpractice claim against Defendant is undisputedly
established.

Wherefore, Plaintiff’s Amended Motion for Partial Summary
Judgment on Defendant’s Liability is GRANTED. Defendant’s
liability on the legal malpractice portion of this case is established.
Plaintiff still must prove the underlying slip and fall portion of this
case (duty, breach, causation, and damages).

* * *

Abortions—Bans—Injunctions—Standing—Motion seeking injunc-
tion against enforcement of House Bill 5, which bans pre-viability
abortions that were previously allowed, is granted—Plaintiffs, which
include clinics and physicians, satisfy three-part inquiry for third-party
standing—Plaintiffs have a substantial likelihood of success on the
merits of their claim that HB 5 violates the right to privacy contained
in the Florida Constitution—Because HB 5 is presumptively unconsti-
tutional, burden shifted to state to show that it survives strict scrutiny
review—State has not sustained its burden to prove that its asserted
compelling interest in protecting maternal health justifies HB 5’s ban
on abortion before viability, or that HB 5 is the least restrictive means
to achieve that interest—While state’s interest in protecting maternal
health becomes compelling at beginning of second trimester, this
interest can justify only a regulation of the manner in which abortions
are performed—Furthermore, evidence demonstrates that HB 5’s ban
does not, as a factual matter, advance an interest in protecting maternal
health because abortion after 15 weeks is safe, and significantly safer
than carrying a pregnancy to term—HB 5 does not further state’s
interest in maternal health, but instead undermines that interest—
State’s asserted interest in preventing fetal pain does not justify HB 5’s
ban—State’s asserted interest is not materially distinct from govern-
mental interest in protecting potential life, which does not become
compelling until after viability—Accordingly, as a matter of law,
protecting potential life cannot justify banning abortion prior to
viability—Even if law permitted consideration of state’s asserted
interest in preventing fetal pain, state’s evidence did not show that HB
5 furthers that asserted interest at all or in the least restrictive
manner—HB 5 is also likely unconstitutional on its face—Plaintiffs
have shown that HB 5 would cause irreparable harm for which no
adequate remedy at law is available—Plaintiffs do not have to show
irreparable harm to themselves where plaintiffs have third-party
standing to represent their patients’ right to privacy, and have shown
that HB 5 would cause patients to suffer irreparable harm—
Temporary injunction will serve the public interest because HB 5 likely
violates privacy clause of Florida Constitution—Court rejects
argument that injunctive relief should be limited to plaintiffs in subject
action—Appropriate bond for the temporary injunction is $5,000

PLANNED PARENTHOOD OF SOUTHWEST AND CENTRAL FLORIDA, on
behalf ofitself, its staff, and its patients, et al., Plaintiffs, v. STATE OF FLORIDA, et

al., Defendants. Circuit Court, 2nd Judicial Circuit in and for Leon County. Case No.
2022 CA912.July 5,2022. John Cooper, Judge.

[NOTICE OF APPEAL FILED 7-5-2022 (Fla. IDCA, Case No.
1D22-2034; Emergency Motion to Vacate Automatic Stay of
Temporary Injunction denied July 21, 2022, 47 Fla. L. Weekly
D1572e.]

ORDER GRANTING PLAINTIFFS’ MOTION FOR AN
EMERGENCY TEMPORARY INJUNCTION AND/OR

A TEMPORARY INJUNCTION, ENTERING
A TEMPORARY INJUNCTION, AND SETTING BOND
Plaintiffs Planned Parenthood of Southwest and Central Florida;

Planned Parenthood of South, East and North Florida; Gainesville
‘Woman Care, LLC d/b/a Bread and Roses Women’s Health Center;
A Woman’s Choice of Jacksonville, Inc.; Indian Rocks Woman’s
Center, Inc. d/b/a Bread and Roses; St. Petersburg Woman’s Health
Center, Inc.; Tampa Woman’s Health Center, Inc.; and Shelly Hsiao-
Ying Tien, M.D., M.P.H. (collectively, “Plaintiffs”), have moved this
Court for a temporary injunction against the enforcement of Ch. 2022-
69, §§ 3-4, Laws of Fla. (“HB 5” or “the Act”) (to be codified at §§
390.011,390.0111, Fla. Stat).

The Court held an evidentiary hearing on June 27,2022, and the
parties presented oral argument on June 30,2022. Having considered
the legal arguments and the evidentiary record, and for the reasons
that follow, the Court grants Plaintiffs’ Motion for an Emergency
Temporary Injunction and/or a Temporary Injunction (“the Motion”),
enjoins the enforcement of HB 5 as set forth below, and orders
Plaintiffs to post a bond of $5,000.

OVERVIEW

In 1980, Florida amended its Constitution to add an explicit right
of privacy that is not contained in the U.S. Constitution. Art. I, § 23,
Fla. Const. (the “Privacy Clause”) (“Every natural person has the right
to be let alone and free from governmental intrusion into his private
life except as otherwise provided herein. . . .”). The Florida Supreme
Court thereafter determined that this right to privacy is “clearly
implicated in a woman’s decision of whether or not to continue her
pregnancy.” In re T.W., 551 So. 2d 1186 (Fla. 1989). The Florida
Supreme Court also determined that women have a right, under the
Privacy Clause, to decide whether to terminate a pregnancy at least
until fetal viability, which is around the completion of the second
trimester. Id. at 1194. In addition, the Florida Supreme Court has held
that “[a]ny law that implicates the right of privacy is presumptively
unconstitutional, and the burden falls on the State to prove both the
existence of a compelling state interest and that the law serves that
compelling state interest through the least restrictive means.”
Gainesville Woman Care, LLCv. State, 210 So. 3d 1243, 1256 (Fla.
2017) [42 Fla. L. Weekly S183a]. Here, the Act bans, with extremely
limited exceptions, pre-viability abortions that were previously
allowed under Florida law, thus imposing a burden on the State to
justify that law.

The Court’s analysis in this Order is not affected by the U.S.
Supreme Court’s recent decision in Dobbs v. Jackson Women'’s
Health Organization, No. 19-1392, slip op. (U.S. June 24,2022) [29
Fla. L. Weekly Fed. S486a]. The right to privacy under the Florida
Constitution is “much broader in scope” than any privacy right under
the United States Constitution. In re T.W., 551 So. 2d at 1192
(quotation and citation omitted). Concurring in part and dissenting in
part in In re T.W., Justice Grimes noted that, “[i]f the United States
Supreme Court were to subsequently recede from Roe v. Wade, this
would not diminish the abortion rights now provided by the privacy
amendment of the Florida Constitution.” 551 So. 2d at 1202 (Grimes,
J., concurring in part and dissenting in part). And in 2003, the Florida
Supreme Court wrote, “any comparison between the federal and
Florida rights of privacy is inapposite in light of the fact that there is
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no express federal right of privacy clause.” N. Fla. Women’s Health
& Counseling Servs., Inc. v. State, 866 So.2d 612,634 (Fla. 2003) [28
Fla. L. Weekly S549a] (emphasis omitted) (hereinafter, “North
Florida™). Thus, the Florida Supreme Court has rejected the pre-
Dobbs federal standard that required a plaintiff to prove that a
regulation regarding abortion has placed a substantial obstacle in front
of a woman seeking to assert her right to an abortion. Id. at 635-36.
Accordingly, Plaintiffs in this case do not have a threshold require-
ment to show that the law imposes a significant restriction on the right
to a pre-viability abortion.

HB 5 implicates the right to privacy and, as Defendants concede,
is subject to a standard of review known as “strict scrutiny.” Under
Gainesville, 210 So. 3d 1243, any law that implicates the fundamental
right of privacy is subject to strict scrutiny and presumed to be
unconstitutional. In that situation, the burden is on the defendant to
prove that the law in question advances a compelling state interest
through the least restrictive means. Id. at 1256. Here, as set forth more
fully below, the asserted interests identified by the State are not legally
sufficient to justify HB 5’s ban on abortions after 15 weeks, measured
from the first day of a woman’s last menstrual period (“LMP”). And,
as set forth more fully below, the Court finds the testimony of Plain-
tiffs’ witnesses to be more credible and to rebut that offered by the
State’s witnesses.

In short, the Court finds that Plaintiffs have demonstrated all of the
required elements for a temporary injunction against HB 5.

PROCEDURAL BACKGROUND

L. Plaintiffs are six clinics that provide reproductive health care
services across Florida, along with Dr. Shelly Hsiao-Ying Tien, a
physician trained and board-certified in obstetrics and gynecology and
maternal-fetal medicine who practices in Florida. See generally
Compl.

2. On June 1, 2022, Plaintiffs filed a Complaint and the Motion,
seeking, in part, a temporary injunction against HB 5 and the related
definitions of Section 3(6) and 3(7). See generally Compl.; Mot.
Plaintiffs named, as defendants, the State of Florida; the Florida
Department of Health and its Secretary, Joseph Ladapo; the Florida
Board of Medicine and its Chair, David Diamond; the Florida Board
of Osteopathic Medicine and its Chair, Sandra Schwemmer; the
Florida Board of Nursing and its Chair, Maggie Hansen; the Florida
Agency for Health Care Administration and its Secretary, Simone
Marstiller; and the State Attorneys for all 20 judicial circuits in
Florida. Plaintiffs voluntarily dismissed the 20 State Attorneys from
this suit without prejudice pursuant to a stipulation that this Court
entered on June 17,2022. The defendants who remain in this case are
referred to herein as “the State.”

3. The State filed a response to the Motion on June 20, 2022, and
Plaintiffs filed a Reply on June 24,2022. The parties also filed certain
declarations and conducted certain depositions as noted in the Court’s
June 27,2022 case management order.

4.0nJune 27,2022, the Court held an evidentiary hearing at which
counsel for Plaintiffs and counsel for the State appeared. The Court
heard live testimony from three expert witnesses, and the parties
consented to the admission of written and deposition testimony from
certain of those witnesses and an additional expert witness.

5. Specifically, Dr. Tien testified as an expert on behalf of Plain-
tiffs, both in Plaintiffs’ case-in-chief and again in rebuttal to the
State’s evidence, and also provided fact testimony about the care she
provides at one Plaintiff health center. Her sworn declaration dated
May 27,2022 and her curriculum vitae (“CV”), both of which were
attached to the Motion, were admitted into evidence by consent of the
parties. By consent of the parties, an additional expert witness for
Plaintiffs, Dr. Antonia Biggs, Associate Professor at the University of

California, San Francisco in the Department of Obstetrics, Gynecol-
ogy, and Reproductive Sciences, submitted rebuttal testimony via her
sworn declaration (and attached CV) dated June 23, 2022, and the
transcript of her June 24, 2022 deposition taken by the State in this
case. The Court references and cites to the declarations provided by
Dr. Tien and Dr. Biggs throughout this Order. The CVs for each of
these witnesses are attached in the Appendix to this Order. [Editor’s
note: Appendix omitted.]

6. The State presented live testimony from two experts, Dr. Ingrid
Skop, an obstetrician and gynecologist and Senior Fellow and
Director of Medical Affairs at the Charlotte Lozier Institute, and Dr.
Maureen Condic, Associate Professor of Neurobiology and Anatomy
at the University of Utah. By consent of the parties, a sworn declara-
tion from Dr. Skop dated June 21, 2022 (and attached CV), a sworn
declaration from Dr. Condic dated June 22,2022 (and attached CV),
and the transcript from Plaintiffs’ June 23, 2022 deposition of Dr.
Skop in this case also were admitted into evidence. The Court cites to
portions of that deposition transcript below. Also by consent of the
parties, the three exhibits attached to the State’s June 20 brief, and one
exhibit attached to Dr. Skop’s declaration, were also admitted into
evidence.

7.0nJune 30,2022, the Court heard argument from counsel on the
Motion and issued a ruling from the bench, along with directions on
factual findings and conclusions of law. The Court indicated at the end
of the hearing that it intended to grant the injunction and set a bond of
$5,000. At the Court’s direction, Plaintiffs submitted a proposed order
containing proposed findings of fact and conclusions of law. The State
had until the morning of July 4, 2022, to respond to the proposed
order. Based on these submissions and the Court’s evaluation of the
applicable law and the evidence, the Court enters the below findings
of fact and conclusions of law.

FINDINGS OF FACT

I. HB 5’s Provisions

8. On March 3, 2022, the Florida legislature passed House Bill 5,
which prohibits the provision of abortions in Florida after fifteen
weeks LMP. Fla. HB 5, § 4 (to be codified at § 390.0111(1), Fla.
Stat.). Section 4 of HB 5 amends section 390.0111 to include the
prohibition on abortions after fifteen weeks LMP. Fla. HB 5, § 4 (tobe
codified at § 390.011(1), Fla. Stat.). Section 3 of HB 5 amends section
390.01 1 to provide definitions for Section 4’s operative terms. Fla.
HB 5, § 3 (to be codified at § 390.0111(6)-(7)), Fla. Stat.). Governor
Ron DeSantis signed HB 5 on April 14, 2022, and it took effect on
July 1,2022. Fla. HBS, § 8.

9. HB 5 contains two narrow exceptions. First, an abortion after 15
weeks LMP may be performed if “the termination of the pregnancy is
necessary to save the pregnant woman'’s life or avert a serious risk of
substantial and irreversible physical impairment of a major bodily
function of the pregnant woman other than a psychological condi-
tion,” and either two physicians certify this conclusion “in [their]
reasonable medical judgment” in writing, or a single physician
certifies that the risks are “imminent” and “another physician is not
available for consultation.” Fla. HB 5, § 4 (to be codified at
§390.011(I)(a)-(b), Fla. Stat.).

10. Second, HB 5 permits an abortion after 15 weeks LMP when
“[t]he fetus has not achieved viability under § 390.01112 and two
physicians certify in writing that, in [their] reasonable medical
judgement, the fetus has a fatal fetal abnormality.” Fla. HB 5, § 4 (to
be codified at § 390.0111(1)(c), Fla. Stat.). HB 5 defines “fatal fetal
abnormality” to mean “a terminal condition that, in reasonable
medical judgment, regardless of the provision of life-saving medical
treatment, is incompatible with life outside the womb and will result
in death upon birth or imminently thereafter.” Fla. HB 5, § 3 (to be
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codified at § 390.0111(6), Fla. Stat.).!

11. A violation of HB 5 by an abortion provider is a third-degree
felony. Specifically, “any person” who “willfully performs” or
“actively participates” in an abortion in violation of the law is subject
to criminal penalties, including imprisonment of up to five years and
monetary penalties up to $5,000 for a first offense. §§
390.0111(10)(a), 775.082(8)(e), 775.083(1)(c), Fla. Stat.

12. Physicians and other health care professionals are subject to
disciplinary action for violating HB 5, including but not limited to
revocation of their licenses to practice medicine and administrative
fines. §§390.0111(13),390.018,456.072(2),458.331(2),459.015(2),
464.018(2), Fla. Stat.

13. In addition, abortion clinics may be prevented from renewing
their clinic licenses for violating HB 5. Fla. Admin. Code R. 59A-
9.020.

14. Plaintiffs al currently provide abortions after 15 weeks LMP.

II. Abortions in Florida After 15 Weeks LMP

15. Abortion is the second most common reproductive intervention
that physicians provide for women of reproductive age in the United
States; only a Cesarean section is a more common procedure. Tien
Decl. § 17. Nearly one in four U.S. women will have an abortion. 1d.
(citing Guttmacher Inst., Induced Abortion in the United States (Sept.
2019), https.guttmacher.org/fact-sheet/induced-abortion-united-
states).

16. Florida law not at issue in this litigation already prohibits
abortion after fetal viability. § 390.01112, Fla. Stat.; see also §19. No
pregnancy is viable at 15 weeks LMP, which is early in the second
trimester and approximately two months before viability. Tien Decl.
€ 19. A patient’s due date is 40 weeks and O days LMP, and a preg-
nancy is considered full term at or after 37 weeks LMP. Id. The
majority of abortions in Florida and throughout the country occur in
the first trimester. See Tien Decl. § 18; Hr’g Tr. (Rough) 41:17-18,
74:8-16 [Tien].2

17. The parties agree that most abortions in Florida occur prior to
15 weeks LMP. However, approximately 6.1% of the abortions
reported in Florida in 2021 (or nearly 5,000 abortions) occurred in the
second trimester. Tien Decl.  18; State’s Resp., Ex. A (Fla. Agency
for Health Care Admin., Reported Induced Terminations of Preg-
nancy (ITOP) by Reason, by Trimester, 2021—Year to Date (May 9,
2022), https://ahca.myflorida.com/mchq/central_services/
training_support/docs/TrimesterByReason_2021.pdf. As Plaintiffs’
expert Dr. Tien testified, patients seek abortion in the second trimester,
including after 15 weeks LMP, for many reasons, as discussed below.

A. Dr. Tien’s Qualifications.

18. Dr. Tien is a board-certified obstetrics and gynecology
(“OB/GYN”) physician and maternal-fetal medicine (“MFM”)
specialist. Tien Decl. § 1; Hr g Tr. (Rough) 31:6-7. Maternal-fetal
medicine is a subspeciality of OB/GYN focused on the care of women
with high-risk pregnancies; MFM specialists undergo years of
advanced training in addition to the training they received as OB/GYN
physicians. Tien Decl. § 9; see Hr’g Tr. (Rough) 32:17-24 [Tien].
After graduating from medical school, Dr. Tien was trained in a four-
year residency in obstetrics and gynecology at Advocate Illinois
Masonic Medical Center in Chicago, Illinois, and a three-year MFM
fellowship at the University of Minnesota in Minneapolis. Tien Decl.
q5; see Hr’g Tr. (Rough) 32:11-33:3 [Tien]. Dr. Tien has provided
clinical care to pregnant patients for almost 15 years, including caring
for patients with high-risk pregnancies and providing abortion and
contraceptive care. Tien Decl. €953, 8,-9; see Hr’g Tr. (Rough) 33:4-
35:13 [Tien].

19. Dr. Tien testified that after her fellowship in MFM at the
University of Minnesota, she worked for five and a half years as an

MFM specialist at NorthShore University Health System in Evanston,
Illinois, which is affiliated with University of Chicago. Hr’g Tr.
(Rough) 36:13-21 [Tien]. There, she provided prenatal care to high-
risk pregnancies, delivered babies, and performed abortions. /d. at
36:19-37:1[Tien]. She was an educator and trained medical students,
residents, and fellows. Id. at 37:2-5 [Tien]. She testified that she has
cared for thousands of patients, including patients who chose to
terminate their pregnancies and patients who chose to continue their
pregnancies. Id. at 37:6-13 [Tien].

20. Dr. Tien currently provides abortion care and other services at
the Jacksonville clinic of Planned Parenthood of South, East and
North Florida, including abortion care after 15 weeks LMP. Id. at
34:23-35:7 [Tien]. She also currently works as an MFM specialist at
Genesis Maternal-Fetal Medicine in Tucson, Arizona, where she
treats patients with high-risk pregnancies and has admitting privileges
at four Tucson-area hospitals. Id. at 33:21-34:22 [Tien]. Dr. Tien
previously provided abortion care at Planned Parenthood Southeast
in Alabama and Trust Women in Oklahoma, until recent abortion
restrictions took effect in those states. Id. at 35:8-13 [Tien]. Dr. Tien
testified that she currently spends roughly 70% of her time providing
abortion care and that she spends approximately 20-30% of her time
providing abortion care after 15 weeks LMP. Id. at 35:17-36:2 [Tienl].

21. The Court credits Dr. Tien’s above-identified qualifications
and finds her testimony in the areas of obstetrics and gynecology and
MEFM, including abortion care, to be persuasive.

B. Reasons Women Seek Abortions.

22. Patients terminate both wanted and unwanted pregnancies for
many reasons. Tien Decl. §28. Those who decide to have an abortion
consider many factors, including the health and well-being of their
children and other family members; their financial ability to provide
for a child or for a child in addition to their existing children; whether
they are currently in a safe home environment; and their own health,
including any pre-existing medical conditions that can make a
pregnancy high risk or new medical conditions that arise directly from
the pregnancy. Id.

23. The majority of women who obtain an abortion (approximately
60%) have had at least one child. Id. §29. Some patients with children
are familiar with the enormous demands that parenting places on their
time and resources, and decide to have an abortion based on what is
best for them and their existing families. Id. Others are not ready to
have children. Id. Some patients seek abortions because they decide
they need to prioritize their education or economic or familial
stability. Id. Some have elder care responsibilities. /d. Some are
struggling with food or housing insecurity; homelessness; and/or
alcohol, opioid, or other substance addictions, and decide not to
become a parent while struggling with those challenges. Id. Some
decide they do not have the emotional resources necessary to continue
the pregnancy and become a parent. Id.

24. Other patients seek abortions because they have pre-existing
medical conditions that make pregnancy risky for their own physical
or mental health. Id. §29. For other patients, regardless of whether
their pregnancies were planned or unintended, pregnancy itself
creates new significant medical risks to their own health. Id. As a
result of historical inequities to health care access and economic
inequality, approximately 61% of patients seeking abortion care
identify as Black, Indigenous, or women of color, and these same
populations face disproportionately high rates of maternal mortality
and comorbidities that increase the health risks associated with
pregnancy. Id.

25. Patients also seek abortions after having experienced some
form of violence. Some have experienced rape or incest, whether in
the form of sexual abuse, sexual assault, gang rape, torture, or human
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trafficking-sexual slavery; notably, the Act contains no exception for
these women and children. Tien Decl. §30. Access to abortions in this
context is just one element of helping survivors of sexual violence
regain some semblance of their physical and emotional health. Id.
Other patients live with intimate partner violence and do not want to
continue a pregnancy or raise a child in an abusive environment, or
further tie themselves to an abusive partner. /d. Patients who are
unable to access safe abortion are more likely to stay with a perpetrator
of violence. Id.
C. Reasons Abortions May Be Sought After 15 Weeks LMP

1. Delay in Identifying the Pregnancy

26.Dr. Tien explained that, because of the way pregnancy is dated,
amissed period occurs at the earliest at 4.5 to 5 weeks LMP. Hr’g Tr.
(Rough) 50:23-51:7 [Tien]; Tien Decl. §33. Some patients, especially
those with irregular menstrual cycles or who do not experience
pregnancy symptoms, may not suspect they are pregnant for weeks or
months, or may experience bleeding early in pregnancy that they
mistake for a period. Hr’g Tr. (Rough) 51:8-22 [Tien]; Tien Decl. if
33. Patients may be further delayed in confirming the pregnancy,
researching and considering their options, contacting an abortion
provider, and scheduling an appointment. Hr’g Tr. (Rough) 52:15-
57:16 [Tien]; Tien Decl. § 33.

2. Poverty and Financial Challenges

27. As Dr. Tien testified, many patients who seek abortions after 15
weeks LMP do so because they face difficulty in raising the necessary
funds both for the procedure itself (as abortion is frequently not
covered by insurance) as well as related expenses, including transpor-
tation and childcare. Hr’g Tr. (Rough) 53:7-22 [Tien]; Tien Decl. §
34-35. Others have difficulty arranging time off from work or school,
finding childcare, and arranging transportation. Hr’g Tr. (Rough)
53:7-22 [Tien]; Tien Decl. § 34. The COVID-19 pandemic has
increased these challenges. Hr’g Tr. (Rough) 54:6-19 [Tien]; Tien
Decl. §34. These barriers are especially difficult for the approximately
75% of abortion patients nationwide who live under or near the
poverty line. Hr’g Tr. (Rough) 53:23-54:3 [Tien]; Tien Decl. §34.

28. Dr. Tien testified that Florida’s mandatory delay law, which
recently went into effect, adds to these challenges. Hr’g Tr. (Rough)
55:6-11 [Tien]; Tien Decl. §36. This law requires patients to make
two trips to the health center instead of one; the first is to sign state-
mandated forms at least 24 hours before the abortion, and the second
is to have the abortion procedure. Hr’g Tr. (Rough) 54:6-55:1[Tien];
Tien Decl. § 36.

29. Dr. Tien testified that, in practice, this law can cause far more
than a day’s delay because many patients (and especially patients who
have low incomes) are not able to make the trip to their abortion
provider twice in close succession. Hr’g Tr. (Rough) 55:15-25 [Tien];
Tien Decl. §36. Many abortion patients are delayed in accessing care
because of the need to find two appointments that accommodate their
work schedules, because they cannot afford to take two days off from
work in close proximity, or because doing so would jeopardize their
jobs—especially if the patient does not want to share the reason for the
time-off request. Hr’g Tr. (Rough) 55:6-25 [Tien]; Tien Decl,.§ 37.
Patients may need to delay an appointment by a week or several weeks
for these reasons. Hr’g Tr. (Rough) 55:6-11 [Tien]; Tien Decl. § 37.
Other patients cannot arrange childcare for multiple days or cannot do
so without compromising the confidentiality of their pregnancy and
abortion decision. Hr’g Tr. (Rough) 55:6-25 [Tien]; Tien Decl. §37.

30. For these reasons, it is not surprising that patients seeking
second-trimester abortions are more likely to have low incomes, more
likely to report difficulty financing the abortion, and more likely to
rely on financial assistance to pay for the procedure. Tien Decl. §39;
see Hr’g Tr. (Rough) 53:7-25 [Tien]. Women who are most likely to

be delayed in abortion until after 15 weeks LMP are those already
facing the challenges of poverty or near-poverty, food insecurity, and
economic instability. Tien Decl. §39.

3. Intimate Partner Violence

31. Dr. Tien also testified that patients experiencing intimate
partner violence are often delayed in seeking abortions. Hr’g Tr.
(Rough) 56:21-25 [Tien]; Tien Decl. §40. It is common for women
experiencing intimate partner violence to seek abortions. Tien Decl.
€ 40. This is due to a number of factors, including that abusers
frequently sabotage a partner’s ability to use contraception, leading to
more unintended pregnancies; that pregnancy is often a time of
escalating violence; and that a person experiencing intimate partner
violence may not wish to be further tethered to an abusive partner or
to bring a child, or an additional child, into an abusive household. /d.;
see Hr’g Tr. (Rough) 56:5-20 [Tien].

32. Dr. Tientestified that, in many abusive relationships, the abuser
exerts control over every aspect of their partner’s life. Hr’g Tr.
(Rough) 56:5-20 [Tien]; Tien Decl. §]40-41. Such abusive partners
may try to control the patient’s reproductive decisions. Hr’g Tr.
(Rough) 56:5-10 [Tien]; Tien Decl. §§40-41. The abuser’s control
can complicate a patient’s ability to raise funds for the procedure and
to schedule multiple appointments. Hr’g Tr. (Rough) 56:5-20 [Tien];
Tien Decl. § 41. Often such patients must wait for a day that their
abusive partner will be out of town or otherwise occupied. Hr’g Tr.
(Rough) 56:11-17 [Tien]; Tien Decl. § 41. With Florida’s two-trip
requirement, patients must be able to find two such days when they
can attempt to elude an abusive partner. Hr’g Tr. (Rough) 56:11-17
[Tien]; Tien Decl. § 41. The combined effect of these factors can
significantly delay abortion access, causing patients in abusive
relationships to be disproportionately likely to obtain an abortion after
15 weeks. Hr’g Tr. (Rough) 56:1-25 [Tien]; Tien Decl. §42.

4. Young Patients

33. Adolescent patients are also disproportionately likely to need
abortions after 15 weeks, as they may be more likely to have irregular
periods or less knowledgeable about reproductive biology and less
likely to be able to access abortion services promptly once they have
made a decision. Hr’g Tr. (Rough) 57:22-58:5 [Tien].

5. Substance Abuse

34. Patients struggling with substance abuse disorders face
multiple challenges that can cause a delay in obtaining an abortion
until after 15 weeks LMP. Hr’g Tr. 57:6-16 [Tien]. Such patients may
be addressing their own medical conditions, or they may be trying to
admit themselves to arehab program to improve their lives, which can
impede timely access to care. Id. Patients who are struggling with
substance abuse are also more likely to be living in poverty or even be
homeless, making it more difficult to make a clinical appointment and
obtain care. Id.

6. Changed Life Circumstances

35. Other patients, including women who initially intended to carry
their pregnancies to term, may decide to terminate a pregnancy
because their life circumstances change: they lose a job, they break up
with a partner, or a family member becomes ill.

7. Health Conditions Caused or Exacerbated by Pregnancy

36. Dr. Tien testified that other patients experience health condi-
tions that are caused or exacerbated by pregnancy and often develop
after 15 weeks LMP. Tien Decl. §43; Hr’g Tr. (Rough) 58:15-61:3,
67:8-10 [Tien]. Pregnancy is a stress test for human physiology,
impacting multiple organ systems, such as the heart, cardiovascular
system, and kidneys. Tien Decl. §43. And the hormones produced
during pregnancy make a woman more insulin resistant, making it
more difficult to maintain blood glucose levels at a stable level. Id.
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Patients with autoimmune disorders such as lupus can experience
exacerbation of their disease, as manifested by worsening hyperten-
sion and kidney disease. Id. Patients with preexisting decreased
cardiac function can rapidly decompensate and lose additional heart
function. Id. Pregnancy can also exacerbate mental health conditions.
For instance, women with pre-existing mood disorders, like depres-
sion or anxiety, may experience a worsening of symptoms during
pregnancy. Id. These risks disproportionately impact people with low
incomes, who experience more comorbidities such as obesity,
hypertension, and diabetes. Id. § 45. A legacy of distrust of the
healthcare system can deter people from seeking preventative health
services and further compound medical comorbidities associated with
poverty. Id.
8. Diagnoses of Serious Fetal Conditions

37. Many patients who have planned and celebrated their preg-
nancy with the intention of welcoming a child into their family may
learn as the pregnancy progresses of a serious fetal condition, which
can be genetic or structural (such as complex brain or heart defects).
Tien Decl. § 46; see Hr’g Tr. (Rough) 61:12-15 [Tien]. Definitive
diagnosis of genetic fetal conditions requires amniocentesis, which
can only be performed at 15 weeks LMP or beyond, or chorionic villi
sampling (“CVS”), which can be performed between 10 and 13 weeks
LMP; however, many patients in rural or resource-limited areas do not
have access to a subspecialist to provide CVS. Tien Decl. §46. For
some genetic conditions, it can take several weeks for the results of
either an amniocentesis or CVS to return, further delaying the
patient’s decision-making regarding these fetal conditions. Id.
Structural fetal conditions may not be identified until an anatomical
ultrasound survey, which occurs between 18 and 22 weeks LMP. Id.;
Hr’g Tr. (Rough) 60:22-61:24 [Tien].

38. At least some of these serious fetal conditions do not fit
squarely within the Act’s very limited exceptions. Hr’g Tr. (Rough)
68:4-25 [Tien]. As Dr. Tien explained, many conditions may not be
fatal but can have profound and lasting implications for the patient, the
family, and the neonate if the pregnancy is carried to term. Hr'g
Tr.(Rough) 68:10-13 [Tien].

39. Florida’s reporting indicates that in 2021, at least 757 Florida
abortions took place because of a serious fetal anomaly and that 484
of those took place in the second trimester. Tien Decl. §47; see State’s
Resp., Ex. A (Fla. Agency for Health Care Admin., Reported Induced
Terminations of Pregnancy (ITOP) by Reason, by Trimester, 2021—
Year to Date (May 9, 2022), https://ahca.my-
florida.com/mchg/central_services/training_support/docs/Trimeste
rByReason_2021.pdf. However, Florida’s state-required, web-based
abortion reporting system, which records patients’ reasons for
termination, has limitations, as it allows for the selection of only one
reason for having an abortion. Id. Patients frequently have multiple
reasons for seeking an abortion, and their own health or a fetal
condition may be only one of many considerations. Id. Therefore, the
reported numbers are likely an under-representation of the instances
in which these factors drive or help drive a patient’s decision to have
an abortion. /d.

40. Patients faced with a diagnosis of a fetal condition also need
time to make the right decisions for themselves and their families,
based on information from their prenatal care providers and from
multiple sources with knowledge about the fetal anomaly at issue,
discussion with family and other support systems, and consultation
with their clergy, social workers, or other resources. Tien Decl. §48;
see Hr’g Tr. 63:10-21.

9. Pregnancy Complications

41. Patients also may seek abortions later in pregnancy because
their health is threatened by their ongoing pregnancy. Tien Decl. §55.

In many cases, even patients with significant pregnancy-related health
issues may not satisfy the Act’s exception to prevent a “serious risk of
substantial and irreversible physical impairment of a major bodily
function . . . other than a psychological condition.” Id.; see HB 5, § 4
(to be codified at § 390.0111(1), Fla. Stat.). Many disease processes
present as a spectrum, and the Act would seem to require a physician
to delay intervention until it is clear the patient is at serious risk of
substantial and permanent harm or death. Tien Decl. § 55; Hr’g Tr.
(Rough) 68:21-70:9 [Tien]. Dr Tien testified that this result is
antithetical to quality patient care. Id.

42. As an example, some patients experience chronic bleeding
throughout their pregnancies that can escalate at any point, requiring
active intervention and treatment. Tien Decl. § 56; see Hr'g Tr.
(Rough) 68:25-69:11 [Tien]. For patients who do not respond to initial
treatments, it is the standard of care, depending on the gestational age,
to perform an abortion to protect the patient’s life and health. Tien
Decl. §56; see Hr’g Tr. (Rough) 69:4-11 [Tien]. Like many maternal
health issues, bleeding can progress in unpredictable ways; having to
assess at what stage a deteriorating patient’s condition qualifies for the
life or health exception—at risk of a prosecutor or jury disagreeing
with that assessment—places physicians in an impossible situation.
Tien Decl. §56; see Hr’g Tr. (Rough) 69:17-24 [Tien)].

D. Likelihood Women Will Seek Earlier Abortions Under HB 5

43. Nearly 5,000 patients obtained abortion care in Florida in the
second trimester in Floridain2021. Tien Decl. § 18; see State’s Resp.,
Ex. A (Fla. Agency for Health Care Admin., Reported Induced
Terminations of Pregnancy (ITOP) by Reason, by Trimester, 2021—
Year to Date (May 9, 2022), https://ahca.myflorida.com/mchg/cen-
tral_services/training_support/docs/TrimesterByReason_2021.pdf.
The Court credits the testimony of Dr. Tien and finds, based on the
evidence, thatunder HB 5, many of these patients would be unable to
obtain abortions in Florida prior to 15 weeks LMP and therefore
(unless they fell into one of HB 5’s narrow exceptions) would be
unable to obtain abortions through the medical system in Florida at all.
Poverty, substance addiction, intimate partner violence, post-15-week
diagnoses, and the other factors identified above that can delay
patients in obtaining an abortion will not disappear simply because the
law has changed. Hr’g Tr. (Rough) 58:6-14 [Tien]. In other words, the
Court finds that HB 5 will not simply encourage all women seeking
abortions to obtain them prior to 15 weeks.

44. The Court also credits the testimony of Dr. Tien regarding the
limited options available to patients who would be barred from
obtaining an abortion under HB 5. She explained that some patients
may attempt to travel long distances to obtain care in another state in
which such care is still available, Hr’g Tr. (Rough) 64:22, 67:18-24
[Tien], which will result in further delays in accessing an abortion. But
doing so would impose substantial economic and logistical burdens,
and simply would not be possible for many patients, 75% of whom are
poor or have low incomes. Id. at 53:23-54:5 [Tien]. Some patients
may decide to end their pregnancies on their own, outside the medical
system. Id. at 66:23-67:3 [Tien]. Others will be prevented from
obtaining abortion care entirely and thus will be forced to continue
their pregnancies and have children against their will. Id. at 66:23-
67:3 [Tien].

III. Abortion and Maternal Health

45. The State contends that HB 5 furthers a compelling state
interest in protecting maternal health. State’s Resp. at 18-20. The
parties presented extensive evidence on the safety of abortion services
atand after 15 weeks LMP. The Court makes the following findings
concerning the safety of abortion. In doing so, it finds the testimony
of Plaintiffs’ experts, Dr. Tien and Dr. Biggs, more persuasive than
the testimony of the State’s expert, Dr. Skop.
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46. As detailed more fully below, Dr. Skop’s testimony failed to
show that abortion is unsafe after 15 weeks LMP or that HB 5 would
improve maternal health. The State presented no other evidence on
abortion safety.

A. Safety of Abortion Procedures

47. Dr. Tien testified persuasively that, based on her experience
and training, abortion is a very safe procedure and that serious
complications are very rare, including when abortion is performed
after 15 weeks LMP, regardless of the method of abortion that is used.
Tien Decl. § 27, see also Hr’g Tr. (Rough) 43:3-45:13 [Tien]. She
further testified that the safety of abortion has been extensively
studied and is well established, and that there is no dispute in main-
stream medicine about the safety of abortion. Id. at 43:19-25,45:14-
47:19,48:17-49:22 [Tien)]. To the extent that abortion, like all medical
procedures, has risks, there is no evidence in the record that the risks
of abortion have increased since the Privacy Clause was added to the
Florida Constitution in 1980.

48. Dr. Tien testified that there are two methods of abortion
commonly used in the United States: medication abortion and
procedural abortion. Tien Decl. § 20; Hr’g Tr. (Rough) 41:23-42:2
[Tien]. Medication abortion using a two-pill regimen is performed
only in early pregnancy, prior to 11 weeks LMP, and involves the use
of atwo-drug medication regimen to induce a process similar to early
miscarriage. Tien Decl. §21; Hr’g Tr. (Rough) 41:23-41:25 [Tien]. At
the gestational age relevant here—after 15 weeks LMP—medication
abortion is not performed, and procedural abortion is the only
generally-available option. Tien Decl. §20; Hr’g Tr. (Rough) 41:23-
42:6 [Tien]. Procedural abortion is sometimes referred to as a
“surgical abortion” even though it involves no incisions, requires no
operating room, and can be performed with no anesthesia or sedation.
Tien Decl. §20; Hr’g Tr. (Rough) 42:7-12 [Tien)]. It is performed by
dilating (opening) the cervix and then using either aspiration (suction)
alone, or after approximately 14 to 16 weeks in pregnancy, acombina-
tion of suction and instruments, to evacuate the contents of the uterus.
Tien Decl. § 20; Hr’g Tr. (Rough) 229:22-230:2 [Tien]. When
instruments are used, the procedure is known as a dilation and
evacuation (“D&E”) procedure. Tien Decl. §22.

49. Dr. Tien testified that serious complications from legal abortion
are extremely rare, occurring in less than 0.5 % of cases. Id. at44:1-7,
45:16-46:8 [Tien]; Tien Decl. §926-27 (citing Ushma D. Upadhyay
etal., Incidence of Emergency Department Visits and Complications
After Abortion, 125 Obstetrics & Gynecology 175, 178-79 tbl. 3
(2015)).

50. The Court accepts Dr. Tien’s testimony that the risk of serious
complications from abortion increases as a pregnancy progresses.
Hr’g Tr. (Rough) 89:7-11 [Tien]; Tien Decl. §27. However, the Court
also credits Dr. Tien’s testimony that, even after 15 weeks LMP, the
risk of serious complications from abortions remains less than 0.5%.
Hr’g Tr. (Rough) 44:1-7 [Tien]. By contrast, every pregnancy-related
complication is more common among women whose pregnancy
results in a live birth than among women who have abortions. Tien
Decl. §26.

51. Patients who seek abortions are pregnant, which itself carries
risks. Id. §25. For pregnant patients, having an abortion is safer than
carrying a pregnancy to term. Id.

52. The mortality rate from abortion procedures is 0.6 to 0.7 per
100,000 procedures. Hr’g Tr. (Rough) 44:8-17 [Tien]; Tien Decl.
§ 25. Mortality rates are approximately 12 to 14 times higher for
women undergoing childbirth than for women having abortions. Hr’g
Tr. (Rough) 45:2-13 [Tien]; Tien Decl. §25. Dr. Tien further testified
that maternal mortality rates are not only much higher than those for
abortion, but that the maternal mortality rates for childbirth also show
significant racial disparities—the most recent mortality rates, from

2020, show approximately 19 deaths per 100,000 live births for white
women, and 55 deaths per 100,000 live births for Black women. Hr’g
Tr. (Rough) 44:23-45:1 [Tien]; Tien Decl. § 25. These maternal
mortality rates have continued to increase in the last 10 to 20 years,
while the mortality rate associated with abortion has not. Hr’g Tr.
(Rough) 44:21-23 [Tien]; Tien Decl. § 25. The Court credits this
testimony.

53. Dr. Tien further testified that the mortality risk from abortion
is extremely low compared to other outpatient procedures, such as a
colonoscopy, plastic surgery, or certain dental procedures. Hr’g Tr.
(Rough) 47:20-48:7 [Tien]; Tien Decl. §23.

54. The Court finds that Dr. Tien’s testimony as to the safety of
abortion, including when performed after 15 weeks, based on her
training and extensive clinical experience in the OB/GYN and MFM
fields, is persuasive. In addition, and separately, the literature that Dr.
Tien relied upon in formulating her opinions is credible, robust,
supports her opinions, and is widely accepted in the scientific
community. Hr’g Tr. (Rough) 43:19-25,45:14-47:19 [Tien] (discuss-
ing studies and data supporting opinion as to the safety of abortion and
explaining indicia of reliability). The Court therefore accords
significant weight to Dr. Tien’s testimony.

55. Dr. Tien’s opinion on abortion safety differs from Dr. Skop’s
opinion. Dr. Skop has been an OB/GYN for 30 years, but she has
never performed an abortion. Id. at 199:10-17 [Skop]. Until April 1,
2022, Dr. Skop was in private practice with a group for almost 26
years, but none of the physicians in that group performed abortions.
Skop Dep. Tr. 14:7-11, 19:8-13,22:3-4. She has never reccommended
an abortion to any of her patients. Hr’g Tr. (Rough) 199:18-20 [Skop].
She has never performed intrauterine fetal surgery. Id. at 200:7-16
[Skop].

56. Dr. Skop is a full-time, salaried senior fellow at the Charlotte
Lozier Institute (“CLI”), a pro-life research institution. Id. at 179:20-
21,201:5-20 [Skop].

57. Dr. Skop testified that, based on her experience, she has “not
found any medical reasons that women must have” an abortion, and
that she thinks abortion “is used for social indications.” Id. at 204:12-
15 [Skop]. She disputes scientific findings that abortion is safer than
childbirth based on her belief that the data is “compromised.” Id. at
191:15-18 [Skop].

58. Dr. Skop conceded that her views on abortion safety are
“inconsistent with the findings of [a] number of medical associa-
tions.” Id. at 204:21-25. These institutions include mainstream
medical associations in the U.S., such as the American College of
Obstetricians and Gynecologists (“ACOG”), the American Psycho-
logical Association (“APA”), the National Academies of Sciences,
Engineering, and Medicine (“NASEM”), the American Medical
Association (“AMA?”), as well as U.S. governmental agencies, such
as the Centers for Disease Control and Prevention (“CDC”). Id at
205:4-9, 207:16-25, 208:2-25, 209:2-8, 210:10-22, 212:6-20. Dr.
Skop maintains that all these institutions have a “pro choice” bias. Id.
at205:1-3. However, Dr. Skop acknowledged that she reads and relies
on ACOG for other information, and she conceded that the organiza-
tion provides useful information on topics other than abortion. Id. at
206:6-9.

59. Dr. Skop testified that D&E abortion—i.e., a procedural
abortion method used in the second trimester—is unsafe, referencing
a 20-year-old study as support for her position. Id. at 219:17-25,
220:1-7; Skop Decl. § 24. However, the study Dr. Skop referenced
showed only that mortality rates increased as a pregnancy progressed;
those rates remained lower than maternal mortality rates are today,
and Dr. Skop agreed that the study showed that mortality rates
associated with abortion declined over time. Skop Dep. Tr. 154:1-16
(referencing Linda A. Bartlett, et al., Risk Factors for Legal Induced
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Abortion-Related Mortality in the United States, Tables1and 2). In her
testimony at the hearing, Dr. Skop could not point to any current data
to support the conclusion that D&E abortions are not safe. Hr’g Tr.
(Rough) 220:16-221:21 [Skop].

60. Dr. Skop also testified that the mortality risk from D&E rises
with gestational age. Skop Decl. at 5-6. However, she conceded that
this opinion rested on one study from 1981, which “reflects 1970s
data,” and that she largely did not know “the specific details” of how
the D&E procedure has evolved since 1981. Skop Dep. Tr. 110:17-
111:16, 113:15-20. She further acknowledged that she did not know
“how accurate the mortality data” used in the 1981 study was. Id. at1
18:8-13.

61. Dr. Skop testified that the abortion mortality rate of 0.7 percent
per 100,000 procedures reported in a NASEM study was inaccurate
because she believes all existing data on abortion mortality in the U.S.
are inaccurate, due to pressure on abortion providers to undercount
mortality. Skop Dep. Tr. 86:10-23, 172:25-175:9. However, she also
testified that she thought “the data on colonoscopy, dental procedures,
plastic surgery, [and] tonsillectomy” in the same study were “likely to
be more accurate. . . than the data related to abortion.” Id. at 173:20-
24.

62. Dr. Skop maintained that the complication rate in the United
States for D&E abortions is much higher than studies consistently
report, but she could point to no data to support that belief. Skop Dep.
Tr. 92:1-2. She testified that she believes the United States has poor
data on complications from abortions because the United States does
not mandate the reporting of complications. /d. at 76:12-78:5. Dr.
Tien, however, testified that reporting on pregnancy-related complica-
tions is more robust than reporting in other areas of medicine, and that
the literature showing low rates of complications from abortions rests
on scientifically sound CDC data. Id. at 231:15-24, 233:12-235:23
[Tien]. The Court credits this testimony of Dr. Tien over Dr. Skop’s
conflicting testimony.

63. Dr. Skop testified that there is “good data”—which she did not
specify—that D&E procedures cause placental abruption in future
pregnancies, which leads to premature delivery and could lead to
hemorrhage. Id. at 197:11-14 [Skop]. She also testified that later-term
abortions can damage the cervix “as the uterus enlarges and the
pressure inside increases that can cause a woman to go into preterm
labor.” Id. at 198:1-3 [Skop]. She also testified that the ACOG
“reports the second trimester abortion risks of hemorrhage . . . are 3.3
percent” and risks of “0.5 percent [for] uterine perforation.” Skop
Decl. at4.

64. The Court does not credit Dr. Skop’s opinions on these points.
Dr. Skop admitted that her statement in her declaration regarding
ACOG’s data on the abortion risks of hemorrhage and uterine
perforation was inaccurate, and that ACOG instead reported the risks
of hemorrhage at 0.1 to 0.6 percent, and uterine perforation at 0.2 to
0.5 percent. Skop Dep. Tr. 68:21-69:5, 70:6-22, 71:20-23. Dr. Skop
also stated that the risk of abortion complications “is far higher than
ACOG reports,” but pointed to no evidence for this claim. /d. at 71:1-
3.

65. Further, the Court found Dr. Skop’s testimony to be unsup-
ported, such as when she asserted that she had “no doubt” that
abortion can create complications in future pregnancies yet also said
that “at this time we don’t have the ability to detect those complica-
tions to prove that that is happening.” Hr’g Tr. (Rough) 198:8-13
[Skop]. Dr. Skop also testified that she believed a NASEM study
undercounted the risks of D&E-related hemorrhage requiring
transfusion because, “based on [her] clinical experience and what
[she] ha[s] seen, [she] think[s] the rates are higher.” Skop Dep. Tr.
90:16-92:1. But she admitted that “there may not be a study that
documents” her belief that the risks are higher than the NASEM

study’s reported risks. Skop Dep. Tr. 90:16-92:1.

66. By contrast, Dr. Tien testified persuasively that the risks from
abortion that Dr. Skop identified either do not exist or are less serious
than Dr. Skop suggests. Hr’g Tr. (Rough) 231:1-11 [Tien]. For
example, while Dr. Skop testified that an abortion procedure that
involves sharp uterine curettage could theoretically cause placental
abruption in a future pregnancy, id. at 197:2-14 [Skop], she does not
provide abortion care, and Dr. Tien, who does provide abortion care,
testified that sharp curettage is not used in contemporary abortion
practice, id. at 233:8-11 [Tien]. As to Dr. Skop’s assertion that
abortion procedures can damage the cervix, Dr. Tien testified that
these concerns are not supported. Before performing a procedural
abortion, it is standard procedure to ensure that the cervix is ade-
quately dilated using gentle cervical ripening and dilation techniques.
Id. at232:7-16 [Tien]. And Dr. Tien testified that, although there is a
weak association between abortion and a subsequent premature birth,
other risk factors for premature birth, such as multiple gestation,
poverty, and prior pregnancies carried to term, present much higher
risks for premature birth. Id. at 232:17-233:2 [Tien].

67. Dr. Skop also repeatedly contended that abortion providers are
not regulated or are not regulated adequately. Id. at211:24-25,212:1-
5 [Skop]. But Dr. Tien testified that abortion facilities in Florida must
be licensed and inspected by a Florida state agency to maintain
licensure. Id. at226:18-23 [Tien]. Florida law also requires reporting
of abortion complications; if the agency has a concern that an abortion
facility is unsafe, it can revoke the facility’s license. Id. at 227:3-10
[Tien]. Anabortion provider’s medical license also can be revoked if
abortion patients treated by that provider experience an excessive
number of complications; this is true for physicians in other areas of
medicine as well. Id. at 228:1-11 [Tien].

68. Overall, Dr. Skop has no experience in performing abortions;
admitted that her testimony on the risks of certain abortion complica-
tions was inaccurate and overstated, or based on data from decades
ago; admitted that her views on abortion safety are out of step with
mainstream medical organizations; and provided no credible
scientific basis for her disagreement with recognized high-level
medical organizations in the United States. The Court thus does not
find Dr. Skop as credible on the risks of abortion complications and
quality of abortion care as Dr. Tien, who has significant experience in
performing abortions and the other qualifications set forth above.

B. Abortion and Mental Health

69. Dr. Skop also testified that abortion has a negative effect on the
mental health of the woman who obtains the abortion. Hr’g Tr.
(Rough) 193:11-14. However, Dr. Skop acknowledged that she has
“no formal training in mental health counseling outside of [her] time
in medical school,” id. at 199:21-24, and she testified that she would
not refer to herself as an expert in mental health, id. at 200:3-4.

70. By contrast, Plaintiffs’ rebuttal expert, Dr. Antonia Biggs, isa
social psychologist and researcher working in the Department of
Obstetrics, Gynecology, and Reproductive Sciences within the
Advancing New Standards in Reproductive Health program at the
University of California, San Francisco. Declaration of Antonia Biggs
(“Biggs Decl.”) § 1. She has conducted research on the association
between abortion and mental health; has worked extensively in this
field, both nationally and internationally, for over 20 years; and has 84
peer-reviewed publications and three book chapters. Id. Given her
expertise on abortion and mental health, and Dr. Skop’s comparative
lack of expertise, the Court credits Dr. Biggs’ declaration and adopts
and incorporates it into this Order. See Appendix.

71. In her declaration, Dr. Biggs discusses evidence establishing
that abortion does not result in negative mental health outcomes.
Biggs Decl. § 9. Dr. Biggs provided a thorough and persuasive
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analysis of the scientific literature on this point She cited, inter alia,
the Turnaway Study, with which she was involved as a researcher. Id.
€20. The Turnaway Study is “the largest study of women denied a
wanted abortion, most of whom were beyond the first trimester of
pregnancy, and the only one that follows women denied an abortion
in the United States over time to track their mental, physical, and
financial health and well-being.” Id. § 21. It has resulted in the
publication of over fifty peer-reviewed articles and a book. Id. §20.
NASEM has noted that the Turnaway Study was “designed to address
many of the limitations of other studies” and “contributes unique
insight into the consequences of receiving a desired abortion versus
being denied the procedure and carrying the pregnancy to term.” Id.

72. The Turnaway Study concluded that abortion is not associated
with negative mental health outcomes, including abortions beyond the
first trimester. Id. §22. Specifically, it concluded that abortion does
not cause or increase a patient’s risk of experiencing anxiety, depres-
sion, dysphoria, or posttraumatic stress symptoms or disorders, nor
does it result in substance use disorders. Id. §24.

73. Rather, the Turnaway Study demonstrated that the denial of a
desired abortion can negatively impact a patient’s mental health and
well-being. Id. §136. It showed that the denial of a desired abortion
negatively impacts the mental health, socioeconomic status, and
aspirations for the future of the patient in the short and long-term. /d.
Patients denied an abortion are more likely to be pushed below the
poverty line, raise children alone, receive public assistance, and be
unable to afford basic living needs, such as food, housing, and
transportation. Id. They are less likely to make and achieve
aspirational life plans, such as pursuing education, and to be able to
exit an abusive relationship. Id. § 37. Dr. Biggs concluded, based on
her research, that HB 5 will not benefit the mental health of women
who are denied abortions after 15 weeks LMP. Id. § 38. Dr. Skop
critiqued the Turnaway Study’s participation rate, id. at 216:44-8, but
the Court credits Dr. Biggs’ explanation that the Turnaway Study’s
participation rate is within the expected range for a five-year study and
similar to other prospective studies of this type, Biggs Decl. §23.

74. The Court finds the conclusions of this study to be instructive
in its analysis of whether HB 5 benefits the mental health of patients
seeking abortion after 15 weeks LMP. Based on the depth of Dr.
Biggs’ expertise and the quality of the evidence cited, the Court finds
her declaration to be precise and persuasive and considers it the best
evidence in this case regarding mental health and abortion. As such,
the Court gives Dr. Biggs’ opinion substantial weight.

C. The Act’s Effect on Maternal Health

75. Dr. Skop’s opinion that abortion is unsafe after 15 weeks LMP
is contrary to the view of major professional organizations and is not
supported by sound scientific evidence. Her opinion that HB 5 would
benefit the mental health of patients seeking abortion after 15 weeks
LMP is also unconvincing. Plaintiffs presented substantial, persuasive
evidence to the contrary. Thus, the Court finds that the State’s claimed
interest in protecting maternal health is not furthered by HB 5’s ban on
abortion after 15 weeks LMP.

76. Moreover, the Court finds that HB 5 will not actually cause all
the women it targets to obtain their abortions earlier. Instead, the
evidence shows that HB 5 will delay some patients in obtaining
abortions because they are forced to travel out of state to access care,
Hr’g Tr. (Rough) 67:18-68:2; will result in others attempting abor-
tions outside the medical system, id. at 67:1-3; and will result in still
others being forced to continue their pregnancies to term and give
birth against their will, id. at 67:8-17, even though that is the medically
riskier course. The Court credits Dr. Tien’s testimony that, for these
additional reasons, HB 5 is likely to undermine rather than advance
maternal health. Id. at 67:4-70:9.

IV. Abortion and Fetal Pain

77. The State contends that HB 5’s ban on abortions after 15 weeks
LMP furthers a state interest in preventing fetal pain. State’s Resp. at
20-22. The Court makes the following findings on fetal pain. In doing
80, it credits the testimony of Plaintiffs’ expert Dr. Tien based on her
extensive experience as a medical doctor in the areas of maternal-fetal
medicine, obstetrics, and gynecology, and gives the testimony of the
State’s expert, Dr. Maureen Condic, who is not a medical doctor and
whose opinion runs contrary to credible and scientifically supported
evidence, little to no weight.

78. Dr. Condic’s opinions regarding a fetus’s ability to feel pain
before 24 weeks LMP are not properly supported, and thus her
testimony fails to establish that fetal pain perception is possible during
the periods of gestation (after 15 weeks LMP) at issue here.’ The State
presents no evidence, other than Dr. Condic’s declaration and live
testimony, to try to establish that fetal pain perception exists during
the gestational period in which HB 5 would ban abortions. Accord-
ingly, the State fails to establish that HB 5 advances any interest the
State may have in preventing fetal pain.

79. Dr. Tien, who (unlike Dr. Condic) has clinical experience with
patients, testified that if a fetus could feel pain, it would be relevant to
herrole as an MFM specialist providing care to patients with high-risk
pregnancies and that it would inform every discussion with these
patients. Hr’g Tr. (Rough) 238:5-15 [Tien].

80. Dr. Tien credibly explained that perception of pain requires
several components: the development of receptors to receive informa-
tion from the external environment; neurologically developed
pathways to deliver information between the spinal cord and portions
of the brain; and a high level of cortical processing to interpret that
information. Id. at 238:12-239:9 [Tien].

81. Dr. Tien testified that while the receptors that absorb environ-
mental stimuli may be developed earlier in pregnancy, the “basic
foundation building blocks” necessary for fetal pain perception are
not in place until 24 to 26 weeks LMP. Id. at 90:5-91:11,238:12-239:9
[Tien].

82. Dr. Tien also testified that as an MFM specialist, part of her role
is to diagnose fetal structural defects, counsel patients on the findings,
and coordinate the care team involved in intrauterine fetal surgery. Id.
at 239:13-240:1 [Tien]. The care team for intrauterine fetal surgery
also includes the required pediatric subspecialist(s) and an anesthesi-
ologist. Id. at 241:4-242:7, 243:15-21 [Tien]. The purpose of
anesthesia and analgesia used during intrauterine surgery is not to treat
fetal pain, however, so the anesthesiologist does not act directly on the
fetus (such as by delivering medication to the fetus by IV). Id. at
243:22-244:22 [Tien]. Instead, anesthesia and analgesia are used to
maximize uterine relaxation, as a paralytic, to blunt fetal physiological
responses (such as a drop in heart rate), and/or to monitor the
maternal-fetal unit. Id. at I, 242:4-243:21 [Tien].

83.Moreover, Dr. Tien testified that when intrauterine procedures
are performed on the fetus that do not involve an incision into the
uterus (that is, those that do not constitute surgery as the term is
commonly understood), these procedures do not require anesthesia or
analgesia, even though the procedure involves interventions to the
fetus, and it is the standard of care not to provide such anesthesia
unless it is specifically indicated for some reason other than pain (for
example, to relax the uterus for the procedure). Id. at 242:20-243:9
[Tien]. The Court finds that such practices by physicians charged with
providing care to women with high-risk pregnancies belie Dr.
Condic’s contention about fetal pain perception during the period of
gestation affected by HB 5.

84. Dr. Condic is an “animal biologist” who “does not work on
humans.” Hr’g Tr. (Rough) 145:4-5 [Condic]. Dr. Condic has never
provided clinical care to either adults or babies. Id. at 145:22-24
[Condic]. Like Dr. Skop, Dr. Condic is affiliated with CLI. Id. at
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163:4-11 [Condic].

85. Dr. Condic testified that pain “has many different dimensions,”
the simplest of which, known as “nociceptive pain,” is the ability to
detect and respond to a potentially damaging or noxious stimulus. /d.
at 120:20-121:8 [Condic]. She testified that circuitry responsible for
nociceptive pain is in place between 10 to 12 weeks LMP. Id. at 121:3-
8 [Condic]. Dr. Condic testified that the fetus develops the circuitry
capable of supporting a conscious awareness of pain between 14 to 20
weeks LMP. d. at 121:9-25 [Condic]. She provided a range of dates
because, in her view, one cannot “set an absolute point for every
individual where certain neurodevelopmental events will occur.” Id.
at 128:17-20 [Condic].

86. According to Dr. Condic’s testimony—which the Court does
not accept as more credible than Dr. Tien’s—a fetus could feel and
appreciate pain at 14 weeks LMP, which is before the 15-week LMP
point after which HB 5 prohibits abortions. See Id. at 121:9-25
[Condic]. Therefore, while the Court does not find Dr. Condic’s
testimony that a fetus can experience conscious awareness of pain
before 15 weeks LMP to be credible or supported by the evidence,
even if it were, her testimony that such pain could exist before 15
weeks LMP does not support the State’s contention that avoiding pain
is a valid reason to reduce the abortion cut-off from viability to after
15 weeks LMP.

87. Dr. Condic acknowledged that there is a difference between
“nociception” and the conscious perception of pain. Id. at 146:13-16
[Condic]. She testified that it is “generally [accepted]” that neural
connections between the thalamus and the cortex do not develop until
241026 weeks LMP. Id. at 147:7-10 [Condic]. Dr. Condic agreed that
if the cortex were necessary to have a conscious awareness of pain,
pain would not be possible until about 24 weeks LMP. Id. at 151:22-
152:3,151:12-17 [Condic].

88. Dr. Condic conceded that, at a September 2020 deposition in
another case involving abortion restrictions, she testified that, even at
18 weeks LMP (three weeks after HB’5 cutoff), it is difficult to make
a clear, unambiguous case that a fetus has the circuitry in place
capable of having a conscious awareness of pain. Id. at 148:16-150:1;
152:10-25 [Condic]. Dr. Condic further admitted that her opinions of
fetal consciousness and self-awareness stem from “extrapolating . . .
quite a bit.” Id. at 127:23-25 [Condic].

89. Dr. Condic conceded that three leading authorities in obstetrics
and gynecology and maternal-fetal medicine—ACOG, the Royal
College of Obstetricians and Gynecologists, and the Society of
Maternal-Fetal Medicine—all disagree with her view about the
earliest point in gestation at which a fetus might be consciously aware
of pain. Id. at 166:15-21.

90. For these reasons, the Court accepts Dr. Tien’s testimony as
credible and persuasive based on her experience as an MFM specialist,
including her first-hand knowledge of fetal surgery and intrauterine
fetal procedures. In contrast, the Court gives no weight to Dr. Condic’s
opinions because Dr. Condic has no clinical experience with humans
and conceded that her estimation of when fetal pain perception occurs
differs from the “generally [accepted]” view among mainstream
medical organizations. Id. at 147:7-10 [Condic].

91. The Court finds that the scientific evidence supports the
conclusion that, due to the lack of the necessary pathways, the earliest
point at which a fetus could have the necessary components—or
building blocks—to feel pain is 24-26 weeks LMP.* The Court finds
that an asserted interest in preventing fetal pain is not supported by the
most persuasive evidence in this case and thus does not support HB
5’s ban on abortion after 15 weeks LMP.

V. Effects on Plaintiffs IF HB 5 Is in Effect
92. The Court credits Dr. Tien’s testimony that HB 5 directly

impedes and interferes with the patient-physician relationship. Hr’g
Tr. (Rough) 70:15-16 [Tien]. She testified that physicians have a duty

to provide evidence-based and compassionate care, including
counseling patients on all their options. Id. at 70:16-24 [Tien]. The
Court finds that HB 5 would force abortion providers in this state to
stop providing abortions past 15 weeks, even when that is contrary to
their good-faith medical judgment and their patients’ needs and
wishes, unless one of the Act’s limited exceptions applies.

93. With respect to those exceptions, the Court credits Dr. Tien’s
testimony that waiting until a patient’s life is at risk, or until the patient
deteriorates to the point that an abortion is needed to prevent substan-
tial, irreversible physical impairment of a major bodily function, is
antithetical to the provision of good medical care. Id. at 68:21-70:9
[Tien]. Dr. Tien testified that healthcare providers who are not aware
of the nuances of the law may not intervene even when one of the
narrow exceptions to HB 5 applies, for fear of fines, loss of their
license, or imprisonment, and the Court finds that her testimony on
this point was credible. Id. at 69:17-24 [Tien].

94. Plaintiffs and the State have stipulated as follows: “All Plaintiff
facilities perform abortions after 15 weeks. If any Plaintiff facility
performed such an abortion with HB 5 in effect, the facility and/or its
employees would be subject to enforcement as provided in Florida
law.” Case Mgmt. Order, June 27,2022, at § 5. The Court finds that
Dr. Tien also would be subject to the enforcement provisions of HB
5, including imprisonment, if HB 5 were in effect and she provided an
abortion in Florida after 15 weeks LMP that did not fall within HB 5°s
narrow exceptions.

CONCLUSIONS OF LAW

L Standing

95. The Court concludes that, under the applicable caselaw,
Plaintiffs have third-party standing to bring this suit on behalf of their
actual and potential patients.

96. This conclusion is consistent with the Florida Supreme Court’s
prior decisions reaching the merits of similar claims brought by
abortion clinics and physicians, seeking relief on behalf of their
patients. See generally Gainesville Woman Care, LLC v. State, 210
So. 3d 1243 (Fla. 2017) [42 Fla. L. Weekly S183a] (“Gainesville”)
(suit filed by abortion provider and an abortion advocacy group);
State v. Presidential Women’s Ctr., 937 So. 2d 114 (Fla. 2006) [31
Fla. L. Weekly S210a] (suit filed by two abortion clinics and a doctor
who performs abortions); see also State v. N. Fla. Women’s Health &
Counseling Servs., Inc., 852 So.2d254,259-60 (Fla. 1st DCA 2001)
[26 Fla. L. Weekly D419b] (“reject[ing] the state’s contention that”
physician lacked standing to raise the rights of pregnant minor
patients), rev’d on the merits, 866 So. 2d 612 (Fla. 2003) [28 Fla. L.
Weekly S549a]; accord Feminist Women’s Health Ctr. v. Burgess,
651 S.E.2d 36, 38-39 (Ga. 2007) (“Virtually every state court
considering the issue has similarly held that abortion providers have
standing to raise the constitutional rights of their patients,” and
collecting cases).

97. In all events, Plaintiffs satisfy the three-part inquiry for third-
party standing.

98. Florida applies the federal standard for third-party standing,
which requires a showing that (1) the plaintiff has suffered an injury
in fact giving him or her a sufficiently concrete interest in the dispute;
(2) the plaintiff has a close relation to the third party; and (3) there
exists some hindrance to the third party’s ability to protect his or her
own interests. Alterra Healthcare Corp. v. Estate of Shelley, 8277 So.
2d 936, 941-42 (Fla. 2002) [27 Fla. L. Weekly S735a].

99. As to the first prong, the Court concludes that Plaintiffs have
shown they will suffer an injury in fact arising from HB 5, giving them
a sufficiently concrete interest in this dispute. HB 5 will force
Plaintiffs either to stop providing abortions after 15 weeks LMP, orto
face criminal prosecution, license revocation, and other penalties. See
State v. Benitez, 395 So.2d 514,517 (Fla. 1981) (“A party subject to
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criminal prosecution clearly has a sufficient personal stake in the
penalty which the offense carries.”); N. Fla. Women’s Health &
Counseling Servs., Inc., 852 So. 2d at 259 (physicians had third-party
standing to challenge an abortion law because they were subject to
license revocation and sanctions for violating the law); cf. Craig v.
Boren, 429 U.S. 190, 196-97 (1976) (where law impairs third party’s
constitutional rights by directly imposing “legal duties and disabili-
ties” on someone else, the party subject to those duties and penalties
is “the obvious claimant”).

100. The Court is not persuaded by the State’s argument that
Plaintiffs lack standing because they have indicated they will comply
with HB 5 ifitis in effect and thus will not be subjected to its penalties.
State’s Resp. at 6 & n.7. Coerced compliance is still an injury in fact.
See Lake Carriers’ Ass’'nv. MacMullan, 406 U.S. 498, 508 (1972);
see also MedImmune, Inc. v. Genentech, Inc.,549U.S. 118,119, 129
(2007) [20 Fla. L. Weekly Fed. S27a] (standing exists even where
plaintiffs intend to comply with a law where “the threat-eliminating
behavior was effectively coerced” by the threat of prosecution). San
Diego Cnty. Gun Rights Comm. v. Reno, 98 F.3d 1121 (9th Cir. 1996),
cited by the State, does not apply here. Unlike Plaintiffs, who currently
offer services that HB 5 will prohibit, the plaintiffs in San Diego Cnty.
Gun Rights Comm. “merely assert[ed] that they wish[ed] and
intend[ed] to engage in activities prohibited by’ ” the law at issue. 98
F.3dat 1127. And as Dr. Tien testified, HB 5 would directly interfere
with her relationships with her patients because the law would force
her to stop providing abortions past 15 weeks (unless one of the Act’s
limited exceptions applies), even when doing so would be contrary to
her good-faith medical judgment and her patients’ needs and wishes.
Hr’g Tr. 68:22-69:17, 70:15-71:1 [Tien]; Tien Decl. §§ 57, 61. In
addition, and also as Dr. Tien testified, HB 5 would create a real risk
that healthcare providers, in fear of the potential loss of their licenses
and potential criminal penalties, will struggle to evaluate whether one
of HB 5’s limited exceptions applies and whether they can intervene
to provide abortion care covered by one of those exceptions after 15
weeks. Hr’g Tr. 69:17-70:9 [Tien]; Tien Decl. €956, 60-61.

101. The State conceded the second prong of the standing
inquiry—*“that Plaintiffs have a sufficiently close relation to their
patients for the purposes of third-party standing, State’s Resp. at 5
n.6—and the Courtagrees. See Hr’g Tr. (Rough) 70:15-71:1 (Dr. Tien
testifying about the importance and closeness of the relationship
between a patient considering an abortion and her healthcare pro-
vider). “The closeness of the relationship [between abortion provider
and pregnant person seeking abortion care] is patent . . . . A woman
cannot safely secure an abortion without the aid of a physician. . ..”
Singleton v. Wulff, 428 U.S. 106, 117 (1976).

102. Finally, as to the third prong of the third-party standing
inquiry, the Court concludes that Plaintiffs’ patients would face a
hindrance to suing to protect their own interests. The Court follows the
many courts that have held that the time-limited nature of pregnancy,
when compared to how long litigation can take, is an obstacle to the
ability of pregnant women to sue to protect their own interests. See
Powers v. Ohio, 499 U.S.400,410-11 (1991); Singleton, 428 U.S. at
116-17; Feminist Women’s Health Ctr., 651 S.E.2d at 39; N.M. Right
to Choose/NARAL v. Johnson, 975 P.2d 841, 847 (N.M. 1998); Pro-
Choice Miss. v. Fordice, 716 So.2d 645, 663-64,665 (Miss. 1998); N.
Fla. Women’s Health & Counseling Servs., Inc., 852 So. 2d at 259.
None of the cases the State cites in which pregnant women did litigate
challenges to abortion laws, see State’s Resp. at 6-7, involved
challenges to time-limited abortion bans, see In re T.W., 551 So. 2d
1186 (parental consent for minor abortion); Renee B. v. Fla. Agency

for Health Care Admin., 790 So. 2d 1036 (Fla. 2001) [26 Fla. L.
Weekly S487a] (class action on exclusion of medically necessary
abortions from Medicaid coverage); Burton v. State, 49 So. 3d 263,
264 (Fla. 1st DCA 2010) [35 Fla. L. Weekly D1842b] (non-abortion

case involving involuntary confinement of a pregnant person). Thus,
none of these cases suggest that pregnant patients would not face
challenges in bringing individual lawsuits against HB 5.

103. Moreover, the Court is not persuaded by the suggestion that
individual abortion patients (most of whom, according to the credible
testimony of Dr. Tien, face difficult circumstances, including poverty,
Hr’g Tr. (Rough) 52:12-58:14, would be able to litigate the complex
matters at issue and in this case individually and on a compressed
timeframe (i.e., after 15 weeks LMP but before fetal viability). Those
unable to secure relief in time will be forced to remain pregnant and
give birth against their will.

104. Because Plaintiffs have standing, the Court will turn to the
merits of their request for temporary relief.

IL. Temporary Injunction Factors
A. Standard

105. To obtain a temporary injunction, Plaintiffs must demon-
strate: “(1) a substantial likelihood of success on the merits, (2) the
unavailability of an adequate remedy at law, (3) irreparable harm
absent the entry of an injunction, and (4) that the injunction would
serve the public interest” Fla. Dep’t of Health v. Florigrown, LLC,
317S0.3d 1101, 1110 (Fla. 2021) [46 Fla. L. Weekly S175a]; see also
Liberty Couns. v. Fla. Bar Bd. of Governors, 12 So.3d 183, 186 n.7
(Fla. 2009) [34 Fla. L. Weekly S347a]; St. John’s Inv. Mgmt. Co. v.
Albaneze,22 So.3d 728,731 (Fla. 1st DCA 2009) [34 Fla. L. Weekly
D2354a].

B. Substantial Likelihood of Success on the Merits

106. Plaintiffs have a substantial likelihood of success on the
merits of their claim that HB 5 violates the right to privacy contained
in the Florida Constitution.

107. The Privacy Clause of the Florida Constitution expressly
grants Floridians a right to privacy. Art. I, § 23, Fla. Const (“Every
natural person has the right to be let alone and free from governmental
intrusion into the person’s private life except as otherwise provided
herein.”). This right of privacy protects the “fundamental right of self-
determination,” which is defined as “an individual’s control over
[and] the autonomy of the intimacies of personal identity” and “a
physical and psychological zone within which an individual has the
right to be free from intrusion or coercion . . . by government . . ..” In
re Guardianship of Browning, 568 So.2d4,9-10 (Fla. 1990) (internal
quotation marks omitted).

108. The Florida Supreme Court has held that the right conferred
by the Privacy Clause is broader than any right to privacy the U.S.
Constitution affords, and thus that the Florida right to privacy cannot
be compared to the federal right. Gainesville, 210 So. 3d at 1253; In
re T.W., 551 So. 2d 1186, 1191-92 (Fla. 1989); Winfield v. Div. of
Pari-Mutuel Wagering, 477 So. 2d 544, 548 (Fla. 1985).

109. This Court must follow the Florida Supreme Court’s prece-
dents on the right to privacy as those precedents currently exist, not as
they might exist inthe future. See, e.g., Ellis v. State, 703 So.2d 1186,
1187 (Fla. 3d DCA 1997) [23 Fla. L. Weekly D65b] (“[W]hen
confronted with binding precedent, trial judges are obliged to follow
that precedent even if they might wish to decide the case differ-
ently.”); see also Scott v. Trotti, 283 So.3d 340, 343-45 (Fla. 1st DCA
2018) [43 Fla. L. Weekly D1691c] (finding reversible error in the
circuit court’s entry of injunction based on disregard of “binding
precedent . . . [it] was obligated to follow”).

110. The Florida Supreme Court has held that the Privacy Clause
guarantees women the right to abortion prior to viability. Striking
down a law that restricted minors’ accessto abortionin Inre T.W., the
Supreme Court explained that the Privacy Clause “is clearly impli-
cated in a woman’s decision of whether or not to continue her
pregnancy.” 551 So. 2d at 1192. The Privacy Clause “embodies the
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principle that few decisions are more personal and intimate, more
properly private, or more basic to individual dignity and autonomy,
than a woman’s decision . . . whether to end her pregnancy. A
woman’s right to make that choice freely is fundamental.” /d. (internal
citations and quotation marks omitted).

111. In several decisions since I re T. W., the Supreme Court has
reaffirmed that the Florida Constitution preserves for women the
fundamental right to decide whether to end their pregnancies.
Gainesville, 210 So. 3d at 1254 (the Privacy Clause “encompasses a
woman’s right to choose to end her pregnancy”); North Florida, 866
So.2d at621 (“[A] woman has a reasonable expectation of privacy in
deciding whether to continue her pregnancy” that is protected by the
Privacy Clause); Renee B., 790 So. 2d at 1040 (“The right of privacy
in the Florida Constitution protects a woman’s right to choose an
abortion.”); Jones v. State, 640 So. 2d 1084, 1086 (Fla. 1994) (the
Privacy Clause’s “right to be let alone protects adults from govern-
ment intrusion into matters related to marriage, contraception, and
abortion”); ¢f. In re Guardianship of Browning, 568 So.2d at 13 (the
fundamental right of privacy “safeguard[s] an individual’s right to
chart his or her own medical course”).

112. Accordingly, the Florida Supreme Court has instructed that
“laws that place the State between a woman . . . and her choice to end
her pregnancy clearly implicate the right of privacy,” Gainesville,210
So.3dat 1254, and are “presumptively unconstitutional,” id. at 1246.

113. HB 5 implicates the right to privacy by banning abortions
after 15 weeks LMP. Thus, under Gainesville, HB 5 is presumptively
unconstitutional.

114. Because HB 5 is presumptively unconstitutional, the burden
shifts to the State to show that it survives strict scrutiny review, a point
the State conceded during the evidentiary hearing. Hr’g Tr. (Rough)
22:8-21. To survive strict scrutiny, the State must demonstrate “that
the challenged regulation serves a compelling state interest and
accomplishes its goal through the use of the least intrusive means.” In
re T.W., 551 So. 2d at 1192 (quoting Winfield v. Div. of Pari-Mutuel
Wagering, 477 So. 2d 544, 547 (Fla. 1985)); see also North Florida,
866 So. 2d at 620-22 (rejecting lower standard of scrutiny applicable
under federal law).

115. The State does not dispute that 15 weeks LMP is prior to
viability. Fifteen weeks LMP is approximately two months before the
point in pregnancy at which fetal viability might occur. Hr’g Tr.
(Rough) 50:5-11 [Tien].

116. The Court rejects the State’s argument that HB 5 is not a ban
but a regulation that encourages women to seek abortions earlier.
State’s Resp. at 19-20. HB 5 prohibits anyone who is seeking an
abortion after 15 weeks LMP from obtaining one in Florida, unless
they fall within the law’s two limited exceptions. That is a ban on
abortions after 15 weeks LMP. See Isaacson v. Horne, 716 F.3d 1213,
1226-27 (9th Cir. 2013) (“The availability of abortions earlier in
pregnancy does not, however, alter the nature of the burden that [the
ban] imposes on a woman once her pregnancy is at or after [the
gestational cut-off] but prior to viability,” in which case “the pregnant
woman ‘lacks all choice in the matter’ of whether to carry her
pregnancy to term.” (citation omitted)). And, as detailed in its factual
findings above, the Court credits Dr. Tien’s testimony about the many
reasons that patients may be unable to obtain abortions before 15
weeks LMP. Hr’g Tr. (Rough) 52:12-58:14 [Tien].

117. The State asserts that HB 5’°s ban on pre-viability abortion
advances Florida’s compelling interests in protecting maternal health
and preventing fetal pain. State’s Resp. at 18-22. The Court concludes
that the State has not sustained its burden to prove that these interests
justify HB 5’s complete ban on abortion before viability, nor has it
proven that HB 5 is the least restrictive means to achieve either
interest.

118. “[T]he Florida Constitution requires a ‘compelling’ state
interest in all cases where the right to privacy is implicated.” In re
T.W,, 551 So. 2d at 1195 (citing Winfield, 477 So. 2d at 547). The
Florida Supreme Court has recognized two compelling state interests
that couldjustify state regulation of abortion—the interest in promot-
ing maternal health and the interest in protecting potential life. Id. at
1193-94. However, the Court has also recognized that neither of these
interests can support an outright prohibition on abortion before fetal
viability. Id. HB 5 prohibits abortions between 15 weeks LMP and
fetal viability.

119. The Florida Supreme Court has held that, although the State’s
interest in protecting maternal health becomes compelling at the
beginning of the second trimester, see In re T.W., 551 So.2d at 1193,
this interest can justify only a regulation of “the manner in which
abortions are performed,” provided the regulation is “the least
intrusive [way] designed to safeguard the health of the mother.” /d.
This interest, however, cannot support a ban on abortion before
viability, id., but that is what HB 5 is.

120. Furthermore, the evidence demonstrates that HB 5’s ban on
abortions after 15 weeks LMP does not, as a factual matter, advance
an interest in protecting maternal health because abortion after 15
weeks is safe, and is significantly safer than carrying a pregnancy to
term.

121. As noted in its factual findings, the Court credits Dr. Tien’s
testimony that abortion is safe at all stages of pregnancy and is safer
than carrying a pregnancy to term. Hr’g Tr. (Rough) 43:5-44:7 [Tien];
¢f- Inre T.W., 551 So. 2d at 1193 (noting that, even as of 1989, based
on “technological developments. . . the point [until] which abortions
are safer than childbirth” had already been “extended” later into
pregnancy than at the time Roe was decided).

122. As noted in its factual findings, the Court also credits Dr.
Biggs’ testimony that being denied a wanted abortion can have
harmful effects on the woman’s mental health. Biggs Decl. § 36.

123. The State argues that HB 5 will advance an interest in
maternal health by encouraging women to have abortions before 15
weeks LMP. State’s Resp. at 19-20. Dr. Tien acknowledged that the
risks of abortion increase with gestational age but testified that the
overall risk of complications from abortion remains very low and that
carrying a pregnancy to term is the medically riskier path. Hr’g Tr.
(Rough) 44:8-45:6, 68:1-3 [Tien].

124. Furthermore, the State has not shown that HB 5 actually will
encourage women to have earlier abortions. As discussed above in the
Court’s findings of fact, and as Dr. Tien testified, many patients
seeking abortions after 15 weeks do so for reasons that would prevent
them from simply obtaining abortions earlier. Even the State acknowl-
edges that not all women seeking abortions after 15 weeks LMP
would be able to obtain them earlier. See State’s Resp. at 16-17
(asserting that patients “will in most cases have the option to schedule
their abortion earlier” (emphasis added)). Thus, the Court concludes
that HB 5 will lead to some women who would have obtained
abortions after 15 weeks being required to carry their pregnancies to
term instead. HB 5 would undermine maternal health for these women
by subjecting them to the increased health risks presented by carrying
their pregnancies to term.

125. Similarly, the evidence reflects that patients who are unable
to obtain an abortion after 15 weeks in Florida may be forced to travel
significant distances—including travel in excess of 1,000 miles,
round-trip—to access those services out-of-state. Hr’g Tr. (Rough)
64:22-65:10 [Tien]. Arranging and paying for such travel takes time
(for those patients who are able to do so at all). The evidence shows
that while abortion is an extremely safe procedure at and after 15
weeks, unnecessary delays in access to abortion can increase the risk
of the procedure. Accordingly, subjecting patients seeking abortions
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after 15 weeks to delayed care in other states disserves the State’s
asserted interest in maternal health and encouraging earlier abortions;
patients delayed by their efforts to access care in distant states would
be subject to greater risk than if they were able to obtain such services
earlier in Florida. The Court concludes that HB 5 does not further the
State’s interest in maternal health, but instead undermines that
interest.

126. Moreover, the State did not present evidence showing that a
complete ban on pre-viability abortion is the least restrictive means of
protecting maternal health. There are ways to encourage earlier
abortions that are far less restrictive than a complete ban—the State,
for instance, could provide information on abortion or other resources
to women in Florida to make it easier to get abortions earlier. Thus,
HB 5 is not the least restrictive means for achieving the State’s
asserted interest in maternal health.

127. The State’s asserted interest in preventing fetal pain also does
not justify HB 5’s ban on abortion before viability. At the outset, the
Court concludes that the State’s asserted interest, which, in its own
words, is “protecting children in utero,” State’s Resp. at 18, is not
materially distinct from the governmental interest in protecting
potential life. Although the State contests this, it does not explain how
these interests are distinct. Id. at 21. The Florida Supreme Court has
held that the State’s interest in protecting potential life does not
become compelling until after viability. In re T.W., 551 So. 2d at
1193. Until that point, and not before, the interests of the pregnant
person and the fetus are “inextricably intertwined.” Id. Accordingly,
as a matter of law, protecting potential life cannot justify banning
abortion prior to viability. Id. at 1193 & n.6 (“Restrictions to protect
the state’s interest in the potentiality of life . . . also may be imposed,
but only after viability”); Burton v. State, 49 So.3d 263, 266 (Fla. 1st
DCA 2010) [35 Fla. L. Weekly D1842b] (holding that “[o]nly after
the threshold determination of viability has been made may the court
weigh the state’s compelling interest” in protecting the fetus against
patient’s constitutional rights). The Court is not persuaded by the
State’s claim that In re T.W.’s holding on the interest in protecting
potential life was dictum. See State’s Resp. at 21-22. The Florida
Supreme Court reaffirmed this holding from In re T. W. in Krischerv.
Mclver, 697 So. 2d 97, 102 (Fla. 1997) [22 Fla. L. Weekly S443a]
(“[S]tate’s interest in prohibiting abortion is compelling after fetus
reaches viability” (citing In re T.W., 551 So. 2d at 1194)); see also N.
Fla. Women’s Health, 866 So.2d at 636 (describing the lead opinion
as “the majority opinion of the Court and . . . binding precedent”)

128. Although the Court does not believe the existing law permits
consideration of the State’s asserted interest in preventing fetal pain
before fetal viability, the Court also, and as a separate basis for its
conclusion, is not persuaded by the State’s evidence that HB 5 furthers
this asserted interest at all or in the least restrictive manner. As Dr.
Tien testified (and as the Court finds above), a fetus cannot feel pain
at 15 weeks LMP because the neural connections necessary for a
conscious experience of pain do not develop until at least 24-26 weeks
LMP. Hr’g Tr. (Rough) 91:3-11 [Tien]. The Court is not persuaded by
Dr. Condic’s testimony to the contrary. As set forth in the Court’s
factual findings, Dr. Condic admits that mainstream medical organiza-
tions including ACOG, the Royal College of Obstetricians and
Gynecologists, and the Society for Maternal-Fetal Medicine, disagree
with her opinion that cortical connections are not necessary for the
conscious experience of pain. Id. at 166:15-21 [Condic]. Other courts
have rejected Dr. Condic’s views as outside the mainstream and
therefore concluded they deserve little weight. See Whole Woman’s
Health All v. Rokita, 553 F. Supp. 3d 500, 581 (S.D. Ind. 2021)
(describing Dr. Condic’s opinions on fetal pain as a “ ‘fringe view’
within the medical community”); EMW Women’s Surgical Ctr. v.
Meier, 373 F. Supp. 3d 807, 822-23 (W.D. Ky. 2019) (rejecting

contention that fetal pain is possible before 24 weeks as contrary to the
consensus of the medical community).

129. The Court further notes that Dr. Condic testified that a fetus
can feel pain before 15 weeks LMP. Id. at 120:20-121:8. Accordingly,
even if the Court did find Dr. Condic’s testimony persuasive on this
point (which it does not), that testimony would lead to the conclusion
that HB 5’s 15-week ban is underinclusive. The State’s apparent
disagreement with its own expert on this point further supports the
Court’s decision not to credit Dr. Condic’s opinions on fetal pain.

130. Further, the State did not present any evidence that a ban on
pre-viability abortion is the least restrictive means of preventing fetal
pain. The Court, moreover, is persuaded that a complete ban is not the
least restrictive means. Other States have sought to address the same
asserted interest in protecting against fetal pain by passing restrictions
on the method of abortion, rather than categorically banning it. See,
e.g., Bernardv. Individual Members of Ind. Med. Licensing Bd., 392
F.Supp.3d 935, 942-45 (S.D. Ind. 2019); EMW Women’s Surgical
Center, 373 F. Supp. 3d at 812-13, 822-23. The Court does not offer
an opinion on whether these restrictions would be constitutional under
Florida law. But the Court concludes that HB 5’s ban on abortions
outright beginning at 15 weeks LMP s not the least restrictive means.
The law thus likely violates the Florida Constitution.

131. The Court further concludes that HB 5 is likely unconstitu-
tional on its face. The Court rejects the State’s argument that HB 5 is
not facially unconstitutional because it would still allow women to get
abortions before 15 weeks LMP. A statute is facially unconstitutional
if “no set of circumstances exists in which the statute can be constitu-
tionally applied.” Abdool v. Bondi, 141 So. 3d 529, 538 (Fla. 2014)
[39 Fla. L. Weekly S421a); accord Cashatt v. State, 873 So.2d 430,
434 (Fla. 1st DCA 2004) [29 Fla. L. Weekly D1026b]. HB 5 does not
prohibit abortions prior to 15 weeks LMP, and thus does not apply to
women seeking or obtaining abortions prior to 15 weeks LMP, as the
State agrees. However, as to the women to whom HB 5 does apply—
those women seeking or obtaining abortions beginning at 15 weeks
yet before viability,” and as to whom HB 5’s exceptions do not
apply—there is no set of circumstances in which HB 5 can constitu-
tionally be applied. In other words, without HB 5, women in Florida
can obtain abortions for any reason up until fetal viability. With HB 5,
women in Florida are unable to obtain an abortion between 15 weeks
LMP and fetal viability unless one of HB 5’s narrow exceptions
applies.

132. Moreover, the State’s argument that Plaintiffs cannot show
HB 5 is facially unconstitutional is inconsistent with the Florida
Supreme Court’s decisions in In re T.W. and North Florida. In both
those cases, the Supreme Court held the abortion statutes at issue there
were facially unconstitutional even though those statutes would not
have prevented all abortions in Florida. In re T.W., 551 So. 2d at 551
So. 2d at 1193-95; North Florida, 866 So. 2d at 640. The State’s
reliance on State v. Gainesville Woman Care, LLC, 278 So.3d 216
(Fla. 1st DCA 2019) [44 Fla. L. Weekly D1983a], is also misplaced
because unlike HB 5, the law at issue there applied to all abortions
performed at all stages of gestation. 278 So. 3d at 217-18 (law
required 24 hours to pass between time patient informed of nature and
risks of abortion and abortion performed). The First DCA did not hold
that a plaintiff must show that a law like HB 5, which applies only to
women seeking abortions after 15 weeks, violates the constitutional
rights of women who are not pregnant or who do not seek abortions
after 15 weeks LMP.

133. Thus, HB 5’s ban on abortion prior to viability likely violates
the right to privacy under the Florida Constitution because it impli-
cates that right and likely cannot survive strict scrutiny. The Court will
now consider the remaining temporary injunction factors.
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C. Adequate Remedy at Law and Irreparable Harm

134. Plaintiffs have shown that HB 5 would cause irreparable harm
for which no adequate remedy is available at law. As explained, HB
5 likely will violate the right to privacy in the Florida Constitution, and
the threatened or actual loss of constitutional rights, even temporarily,
is per se irreparable harm. Gainesville, 210 So. 3d at 1263-64
(“presum[ing] irreparable harm when certain fundamental rights are
violated,” including right to privacy, and collecting cases); Fla. Dep ’t
of Health v. Florigrown, LLC, 320 So. 3d 195, 200 (Fla. 1st DCA
2019) [44 Fla. L. Weekly D2182b] (“[T]he law recognizes that a
continuing constitutional violation, in and of itself, constitutes
irreparable harm.”), quashed on other grounds, 317 So.3d 1101 (Fla.
2021) [46 Fla. L. Weekly S175a]; Bd. of Cty. Comm’rs, Santa Rosa
Cty. v. Home Builders Ass’nof W. Fla., Inc., 325 So.3d 981,985 (Fla.
Ist DCA 2021) [46 Fla. L. Weekly D1705a] (same).

135. The Court rejects the State’s argument that Plaintiffs cannot
establish irreparable harm based on HB 5’s harm to their patients’
constitutional right to privacy. As explained, Plaintiffs have third-
party standing to represent their patients’ right to privacy in this case
and have shown that HB 5 would cause their patients to suffer
irreparable harm. Plaintiffs thus do not have to show irreparable harm
to themselves. See, e.g., Gainesville, 210 So. 3d at 1264 (temporary
injunction warranted based on irreparable harm to “women seeking to
terminate their pregnancies in Florida” in challenge brought by
abortion provider and non-profit organization).

136. Plaintiffs also have shown that HB 5 will cause them to suffer
irreparable harm without an adequate remedy at law because Plaintiffs
currently provide abortions after 15 weeks LMP, and HB 5 will force
them to stop doing so in likely violation of the Florida Constitution.
See Planned Parenthood of Wis., Inc. v. Van Hollen, 738 F.3d 786,
795-96 (7th Cir. 2013) (abortion providers irreparably harmed by
abortion restrictions that, absent preliminary injunction, would cause
“disruption of the services” the clinics provide). In concluding that
Plaintiffs will be irreparably harmed, the Court credits Dr. Tien’s
testimony that forcing abortion providers to stop providing abortions
between 15 weeks LMP and fetal viability, as HB 5 does, will
“directly impede][ ] and interfere[ ] on the physician-patient relation-
ship.” Hr’g Tr. (Rough) 70:11-16 [Tien]; see also id. 70:17-71:1
[Tien]. Plaintiffs cannot remedy this harm to their ability to provide
healthcare to their patients through monetary damages or any other
procedure available under Florida law.

137. The Court also rejects the State’s argument that Plaintiffs
cannot show irreparable harm because they purportedly waited too
long to file this action. See State’s Resp. at 13-15. Plaintiffs filed this
action a month before HB 5 is set to take effect and have litigated their
Motion before the law’s effective date.

138. Thus, Plaintiffs have shown HB 5 will cause irreparable harm
for which no adequate remedy is available at law.

D. Public Interest

139. The Court concludes that a temporary injunction of HB 5 will
serve the public interest, because HB 5 likely violates the Privacy
Clause of the Florida Constitution. Enjoining a law that would
“impose” upon Floridians’ privacy rights “in violation of the Florida
Constitution [ Jwould serve the public interest.” Gainesville, 210 So.
3dat 1264; accord Green, 323 So. 3d at 254-55 (public interest factor
satisfied when Plaintiffs demonstrate likelihood of success in showing
the law is unconstitutional). The State argues that an injunction would
not be in the public interest because HB 5 “promotes public health and
welfare by protecting maternal health and children in utero.” State’s
Resp. at 23. For the same reasons the Court concluded these asserted
interests are legally insufficient and factually unsupported, the Court
also concludes that these claimed interests do not overcome the public

interest in preventing a likely violation of Floridians’ constitutional
rights.

II1L. Scope of Relief and Bond

140. The Court is not persuaded by the State’s argument that this
Court should limit any injunctive relief to these Plaintiffs, rather than
enter a statewide injunction. State’s Resp. at 23-24. As explained, HB
5 likely is facially unconstitutional, and under existing law, there is
likely no set of circumstances in which the State can constitutionally
apply it. This conclusion applies to any clinic or doctor in Florida, not
just those named as plaintiffs in this suit, and the Court does not
believe the law requires every affected person to sue to prevent a
violation of the Florida Constitution. In addition, a statewide tempo-
rary injunction is consistent with the temporary injunctions the Florida
Supreme Court and others have entered against other abortion
restrictions. See Gainesville, 210 So. 3d at 1264-65 (affirming trial
court temporary injunction of abortion restriction “barring the
application of the law in its entirety” on “all Florida women”).
Accordingly, the injunction the Court orders, below, applies through-
out the State of Florida.

141. The Court determines that an appropriate bond for this
temporary injunction is $5,000. Fla. R. Civ. P.1.610(b); see AOT, Inc.
v. Hampshire Mgmt. Co., 653 So.2d 476,478 (Fla. 3d DCA 1995) [20
Fla. L. Weekly D920c] (amount of injunction bond is within the
court’s discretion). Although the purpose of an injunction bond is to
“secure] ] the enjoined party against any damages it may incur if the
injunction turns out to have been wrongfully entered,” AOT, Inc., 653
So. 2d at 478, the State did not present evidence of anticipated
damages. The Court is not persuaded by the State’s argument that the
bond must be $1 million, to account for the “more than $874 million”
in lost tax revenue the temporary injunction will allegedly cause the
State. State’s Resp. at25. Moreover, under the law, HB 5 is subject to
a strict scrutiny analysis and a rebuttable presumption of unconstitu-
tionality, and the Court believes its injunction complies with the law
as it currently exists in Florida. See Montville v. Mobile Med. Indus.,
Inc., 855 So.2d 212,216 (Fla. 4th DCA 2003) [28 Fla. L. Weekly
D2213a] (in setting bond, court is “permitted to consider [other]
factors,” such as “the adverse party’s chances of overturning the
temporary injunction”). Accordingly, the Court holds that a $5,000
bond in this case is reasonable.

INJUNCTION & BOND ORDER

For an these reasons, it is hereby ORDERED and ADJUDGED
that:

Plaintiffs’ Motion is GRANTED. Defendants State of Florida,
Florida Department of Health, Joseph Ladapo, M.D., in his official
capacity as Florida Secretary of Health, Florida Board of Medicine,
David Diamond, M.D., in his official capacity as Chair of the Florida
Board of Medicine, Chair of Florida Board of Osteopathic Medicine,
Sandra Schwemmer, D.O., in her official capacity as Chair of the
Florida Board of Osteopathic Medicine, Florida Board of Nursing,
Maggie Hansen, M.H.Sc., R.N., in her official capacity as Chair of the
Florida Board of Nursing, Florida Agency for Health Care Adminis-
tration, Simone Marstiller, J.D., in her official capacity as Secretary
of the Florida Agency for Health Care Administration, and their
officers, agents, servants, employees, appointees, or successors, as
well as those in active concert or participation with any of them, are
hereby temporarily enjoined from enforcement or threatened
enforcement, operation, and execution, in any manner, of Section 4 of
2022-69, Laws of Florida (HB 5) and the related definitions in Section
3(6) and 3(7) of HB 5, in all their applications statewide, until further
order of the Court. Defendants are also enjoined from filing or
pursuing any future suit or prosecution that seeks to enforce HB 5
against conduct that takes place while this injunction is in effect.
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Pursuant to Florida Rule of Civil Procedure 1.610(b), Plaintiffs are
jointly ordered, within seven (7) days from the date of this Order, to
post a bond in the amount of $5,000 as a condition for the temporary
injunction remaining in effect.

'Florida law separately bans abortions after fetal viability. § 390.01112, Fla. Stat.
That law is not at issue in this case.

%“Hr’g Tr. (Rough)” refers to the court reporter’s rough draft of the transcript for the
June 27,2022, evidentiary hearing in this case. A final transcript was not yet available
at the time this Order was entered.

*Dr. Condic also testified about “when life begins.” Hr'g Tr. 115:17-22. The Court
finds evidence about when life begins irrelevant to the question of HB 5°s constitution-
ality under controlling law.

“Existing Florida law bans abortion after fetal viability. §§ 390.011(1),390.01112,
Fla. Stat.

SFlorida law already prohibits abortions at and after fetal viability, which is defined
as “the stage of fetal development when the life of a fetus is sustainable outside the
womb through standard medical measures.” §§ 390.011(13),390.01112, Fla. Stat.; see
also §8§ 390.011 (6), (12)(c), 390.0111(1), Fla. Stat. (prohibiting abortion in third
trimester). Plaintiffs are not challenging Florida’s ban on abortion after viability nor the
third-trimester ban. Mot. at 6.)

*® * *
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Landlord-tenant—Eviction—Where defendant occupies property
under contract for sale, plaintiff is not entitled to bring action for
possession under Florida Residential Landlord Tenant Act

CONDON BOGGS, Plaintiff, v. RANDALL RAY BOGGS, et al., Defendant. County
Court, 4th Judicial Circuit in and for Duval County. Case No. 16-2021-CC-006389,
Division CC-F. April 19,2022. James A. Ruth, Judge. Counsel: Condon Boggs, Pro se,
Jacksonville, Plaintiff. Annie York Rodriguez, Jacksonville Area Legal Aid, Inc.,
Jacksonville, for Defendant.

ORDER GRANTING MOTION TO
DISMISS WITH PREJUDICE
THIS MATTER came before the court for an evidentiary hearing

on April 12,2022, upon the Defendant’s Motion to Dismiss Amended
Complaint for Eviction for Lack of Subject Matter Jurisdiction and
Failure to State a Claim. The Plaintiff appeared via Zoom, pro se, and
the Defendant RANDALL RAY BOGGS appeared with counsel via
Zoom. After hearing argument of Counsel for the Defendant and
testimony of the Parties, and the Court being otherwise advised in the
premises, makes the following findings of fact and conclusions of law:

FINDINGS OF FACT

1. Plaintiff, CONDON BOGGS, and Defendant, RANDALL RAY
BOGGS, entered into an agreement for Defendant to purchase real
property from Plaintiff on February 1,2016.

2. The real property that was the subject of the Agreement is
located at 351 Celery Avenue South, Jacksonville, Duval County,
Florida.

3. Plaintiff filed a residential eviction action pursuant to Chapter 83
Part IT of the Florida Statutes to attempt to recover possession of the
subject property from Defendant.

4. The Agreement between the parties constitutes a contract for
deed wherein the Plaintiff admitted the Defendant paid a $2,500.00
down payment to purchase the subject property and paid well in
excess of 12 monthly payments since the inception of the contract,
until the Plaintiff refused to accept any money from the Defendant
after the filing of this cause of action.

5. Defendant was not renting the dwelling unit from Plaintiff.

CONCLUSIONS OF LAW

A. §83.42(2), Fla. Stat. specifically excludes application where a
Defendant occupies the dwelling unit and property under a contract of
sale.

B. The Agreement at issue is a Contract for Sale, not a residential
lease.

C. When there is no rental agreement, and no landlord and tenant
relationship exists between the Parties, a Plaintiff is not entitled to
bring an action for possession pursuant to Chapter 83, Part II.

D. The Plaintiff has failed to state a cause of action for eviction
because Plaintiff is not a landlord and Defendant is not a tenant as
defined by Florida Statute Section 83.43, and therefore, Defendant is
not subject to the Florida Residential Landlord Tenant Act.

E. The Defendant is the prevailing party in this action and the Court
reserves jurisdiction to determine entitlement and amount of attor-
ney’s fees and costs.

It is therefore:

ORDERED AND ADJUDGED that the Motion to Dismiss is
hereby GRANTED and the Amended Complaint filed in this case is
dismissed with prejudice.

* * *

DIRECT GENERAL INSURANCE COMPANY, Plaintiff, v. ZAIDA MATTSON,
Defendant. County Court, 6th Judicial Circuit in and for Pasco County. Case No. 51-

2021-CC-001946WS, Division O. June 4, 2022. Joseph Justice, Judge. Counsel:
Timothy A. Patrick, Patrick Law Group, P.A., Tampa, for Defendant.

ORDER ON PLAINTIFF’S AND DEFENDANT’S
MOTIONS FOR SUMMARY JUDGMENT AND
DEFENDAT’S MOTION TO STRIKE

THIS MATTER having come before the Court for hearing on

both Plaintiffs Motion for Summary Judgment and Defendant’s
Motion for Summary Judgment the Court having reviewed the
pleadings and received argument finds as follows:

The Court finds the affidavit of the underwriter is based on
inadmissible hearsay and grants Defendant’s Motion to Strike the
affidavit. In addition to the failure of the affidavit, the Court finds that
there is a genuine issue of material fact as to whether Defendant made
any material misrepresentations in her insurance application, and as
to whether Plaintiff suffered any adverse consequences as a result.
Therefore, Plaintiff’s Motion for Summary Judgment is Denied.

While the ultimate issue of whether Plaintiff was entitled to rescind
the policy based on a misrepresentation is an unresolved question of
fact, it does appear to be an undisputed fact that Plaintiff’s refund
check did not return Defendant to the status quo, and the record
contains no dispute or counter affidavit by Plaintiff as to this issue. As
such the Court grants Defendant’s Motion for Summary Judgment. It
is therefore

ORDERED AND ADJUDGED: Defendant’s Motion to Strike is
Granted, Plaintiff’s Motion for Summary Judgment is Denied, and
Defendant’s Motion for Summary Judgment is Granted.

* * *

Insurance—Personal injury protection—Coverage—Medical
expenses—Motion to dismiss medical provider’s action for PIP
benefits based on county court order entered in declaratory action
brought by insurer against insured is denied—Dismissal of action is not
appropriate where provider who was assignee of PIP benefits was not
party to declaratory action—Moreover, motion to dismiss was
untimely under mandated case management plan

ADVENTIST HEALTH SYSTEM/SUNBELT, INC., d/b/a ADVENTHEALTH
ORLANDO, a/a/o Ferdinand Flores, Plaintiff, v. DIRECT GENERAL INSURANCE
COMPANY, Defendant. County Court, 9th Judicial Circuit in and for Orange County.
Case No. 2020-SC-055481-0O. May 19,2022. Eric H. DuBois, Judge. Counsel: David
B. Alexander, Bradford Cederberg, P.A., Orlando, for Plaintiff. Cara F. Morehouse,
Savage Villoch Law, PLLC, for Defendant.

ORDER DENYING DEFENDANT’S MOTION TO
DISMISS OR, ALTERNATIVELY, TO ABATE;
GRANTING PLAINTIFF’S AMENDED MOTION
TO COMPEL DEPOSITION OF DEFENDANT’S
CORPORATE REPRESENTATIVE; GRANTING
PLAINTIFF’S MOTION TO COMPEL RESPONSE
TO PLAINTIFE’S FIRST REQUEST TO PRODUCE
TO DEFENDANT; GRANTING PLAINTIFF’S
MOTION TO COMPEL VERIFIED ANSWERS TO
PLAINTIFE’S FIRST SET OF INTERROGATORIES
TO DEFENDANT; AND GRANTING DEFENDANT’S
MOTION FOR EXTENSION OF TIME TO
RESPOND TO PLAINTIFF’S DISCOVERY

THIS MATTER having come before this Honorable Courton 1.)
Defendant’s Motion to Dismiss Or, Alternatively, To Abate and
Incorporated Memorandum of Law (COS 12/28/2020); 2.) Plaintiff’s

Amended Motion to Compel the Deposition of Defendant’s Corporate
Representative Pursuant to Fla. R. Civ. P. 1.310(b)(6) (COS
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6/2/2021); 3.) Plaintiff’s Motion to Compel Response to Plaintiff’s
First Request to Produce to Defendant (COS 6/2/2021); 4.) Plaintiff’s
Motion to Compel Verified Answers to Plaintiff’s First Set of
Interrogatories to Defendant (COS 6/2/2021); and 5.) Defendant’s
Motion for Extension of Time to Respond to Plaintiff’s Discovery
(COS 1/21/2021), and this Honorable Court having heard arguments
of counsel on April 27, 2022, reviewed the Court file and authority
filed by the parties, and being otherwise fully advised in the premises,
finds as follows,

1. This is a breach of contract action arising out of a motor vehicle
collision that occurred on July 6, 2020.

2. The Plaintiff in this matter is ADVENTIST HEALTH SYS-
TEM/SUNBELT, INC. d/b/a ADVENTHEALTH ORLANDO, as
assignee of Ferdinand Flores.

3. The Plaintiff provided emergency medical services and care to
Ferdinand Flores on July 6, 2020 immediately following the July 6,
2020 automobile accident. Pursuant to the assignment of benefits
executed in favor of Plaintiff, Plaintiff submitted its emergency
medical services and care bill to the Defendant for payment. Defen-
dant received Plaintiff’s medical bill on July 17,2020 and Defendant
refused to pay Plaintiff’s medical bill. Subsequently, Plaintiff sent
Defendant a Notice of Intent to Initiate Litigation. Again, Defendant
refused to pay Plaintiff’s medical bill. Thereafter, Plaintiff filed
Plaintiff’s Complaint in the instant action seeking damages.

4.0n December 28, 2020, Defendant in the instant action filed its
Motion to Dismiss Or, Alternatively, To Abate and Incorporated
Memorandum of Law.

5.1tis Defendant’s position that Plaintiff’s Complaint in the instant
action should be dismissed based upon the declaratory action of Direct
General Ins. Co. v. Flores,Lake County Case No. 2020-CC-004215.
Itis Plaintiff’s position that Plaintiff’s Complaint in the instant action
cannot be dismissed, and this matter must proceed forward to
conclusion on its merits. This Court agrees entirely with Plaintift’s
position and finds Defendant’s position unpersuasive.

6. First, Defendant’s Motion to Dismiss was untimely brought
before the Court. Pursuant to the Court’s Mandated Case Management
Plan/Order in this matter, executed on November 3,2021, Defendant
was to have filed and brought before the Court any Motions to Dismiss
within one hundred and twenty (120) days of November 3,2021 or it
is abandoned and denied. Defendant’s Motion to Dismiss was filed on
December 28, 2020, sixteen (16) months prior to the April 27,2022
hearing and almost six (6) months after the Court executed its
Mandated Case Management Plan/Order on November 3, 2021.
Defendant failed to file a motion for extension of time to comply with
the Court’s Mandated Case Management Plan/Order. Considering
Defendant’s direct violation of the Court’s Order, Defendant’s Motion
to Dismiss is deemed abandoned and denied.

7. Second, even if Defendant’s Motion to Dismiss was not deemed
abandoned and denied pursuant to the Court’s Mandated Case
Management Plan/Order, Defendant’s Motion is denied entirely on its
merits. The declaratory action relied upon by Defendant in support of
its Motion to Dismiss is not controlling in the present matter. In Direct
General Ins. Co. v. Flores, Lake County Case No. 2020-CC-004215,
the Plaintiff, Direct General Insurance Company, brought a declara-
tory action against a single Defendant, Ferdinand Flores. Direct
General Insurance Company filed its declaratory action on or about
October 16,2020, well after Plaintiff’s medical bill that is the subject
of the instant lawsuit was overdue pursuant to Fla. Stat. §627.736. At
the time Direct General Insurance Company filed its complaint in the
declaratory action relied upon it had direct knowledge of the overdue
claim submitted by Plaintiff at issue in the instant matter. Notwith-
standing same, Direct General Insurance Company failed to name
Plaintiff as a party in the declaratory action and failed to serve Plaintiff

in the instant action regarding the declaratory action.

8. When considering a motion to dismiss the Court is not permitted
to entertain matters outside the four corners of the Complaint at issue.
“The primary purpose of a motion to dismiss is to request the trial
court to determine whether the complaint properly states a cause of
action upon which relief can be granted and, if it does not, to enter an
order of dismissal.” See Fox v. Professional Wrecker Operators of
Florida, Inc.,801 So.2d 175 (Fla. 5th DCA 2001) [26 Fla. L. Weekly
D2824a]. Also see Provence v. Palm Beach Taverns, Inc.,676 So.2d
1022 (Fla. 4th DCA 1996) [21 Fla. L. Weekly D1490c]. “In making
this determination, the trial court must confine its review to the four
corners of the complaint, draw all inferences in favor of the pleader,
and accept as true all well-pleaded allegations.” Id. “The question for
the trial court to decide is simply whether, assuming all the allegations
in the complaint to be true, the plaintiff would be entitled to the relief
requested.” See Cintron v. Osmose Wood Preserving, Inc.,681 So.2d
859, 860-861 (Fla. 5th DCA 1996) [21 Fla. L. Weekly D2249d]. “A
motion to dismiss is designed to test the legal sufficiency of a
complaint, and not to determine issues of fact.” Bolz v. State Farm
Mutual Auto. Ins. Co., 679 So.2d 836, 837 (Fla. 2d DCA 1996) [21
Fla. L. Weekly D2010c].

9.Fla. Stat. §86.091 reads in its entirety as follows:

Parties.—When declaratory relief is sought, all persons may be made

parties who have or claim any interest which would be affected by the

declaration. No declaration shall prejudice the rights of persons not
parties to the proceedings. In any proceeding concerning the validity
of'a county or municipal charter, ordinance, or franchise, such county
or municipality shall be made a party and shall be entitled to be heard.

Ifthe statute, charter, ordinance, or franchise is alleged to be unconsti-

tutional, the Attorney General or the state attorney of the judicial

circuit in which the action is pending shall be served with a copy of the
complaint and be entitled to be heard. See Fla. Stat. §86.091 (empha-
sis added).

10. Considering Plaintiff in the instant matter is not a party in the

matter of Direct General Ins. Co. v. Flores, Lake County Case No.
2020-CC-004215, “[n]Jo declaration shall prejudice the rights” of
Plaintiff in the instant matter. See Fla. Stat. §86.091. Due process
requires that a person’s rights not be trampled upon. Defendant’s
position would require violation of due process rights and permit
declarations to prejudice the rights of persons without their knowledge
or notice. A party must “be given . . . areal opportunity to be heard and
defend in an orderly procedure, before judgment is rendered against
him.” See VMD Fin. Services, Inc. v. CB Loan Purchase Assoc., LLC,
68 S0.3d997,999 (Fla. 4th DCA 2011) [36 Fla. L. Weekly D1970a].

ITISHEREBY ORDERED AND ADJUDGED that:

1) Defendant’s Motion to Dismiss Or, Alternatively, To Abate
(COS 12/28/2020) is hereby DENIED. This matter shall proceed
forward on its merits. Defendant shall file an Answer to Plaintiff’s
Complaint within twenty (20) days from the date of this Order.
Plaintiff shall have twenty (20) days from the filing of Defendant’s
Answer to file Plaintiff’s Reply to Defendant’s Answer.

2) Plaintiff’s Amended Motion to Compel the Deposition of
Defendant’s Corporate Representative Pursuant to Fla. R. Civ. P.
1.310(b)(6) (COS 6/2/2021) is GRANTED. The deposition of
Defendant’s Corporate Representative, pursuant to the Notice of
Taking Deposition Duces Tecum attached to Plaintiff’s Amended
Motion to Compel the Deposition of Defendant’s Corporate Repre-
sentative Pursuant to Fla. R. Civ. P. 1.310(b)(6) (COS 6/2/2021), shall
be coordinated within thirty (30) days from the date of this Order and
shall occur within one hundred and twenty (120) days from the date
of this Order.
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3) Plaintiff’s Motion to Compel Response to Plaintiff’s First
Request to Produce to Defendant (COS 6/2/2021) is GRANTED.
Plaintiff’s Motion to Compel Verified Answers to Plaintiff’s First Set
of Interrogatories to Defendant (COS 6/2/2021) is GRANTED.
Defendant’s Motion for Extension of Time to Respond to Plaintiff’s
Discovery (COS 1/21/2021) is GRANTED. Defendant shall respond
to Plaintiff’s First Request for Admissions to Defendant and Plaintiff’s
First Request to Produce to Defendant within forty-five (45) days
from the date of this Order, or at least thirty (30) days prior to the
deposition of Defendant’s Corporate Representative occurring,
whichever date is earlier. Defendant shall provide verified answers to
Plaintiff’s First Set of Interrogatories to Defendant within forty-five
(45) days from the date of this Order, or at least thirty (30) days prior
to the deposition of Defendant’s Corporate Representative occurring,
whichever date is earlier.

* * *

Landlord-tenant—Public housing—Eviction—Subsidized landlord
that filed eviction complaint 60 days after having actual knowledge of
lease violation waived right to evict tenant—Requirement that action
be “instituted” within 45 days of knowledge of violation means that
eviction complaint must be filed within 45 days to avoid waiver
POAH CUTLER MANOR, LLC, Plaintiff, v. ARTHEISHA L. AXEN, Defendant.
County Court, 11th Judicial Circuit in and for Miami-Dade County. Case No. 2019-
011149-CC-25, Section CG03. May 3,2022. Patricia Marino Pedraza, Judge. Counsel:
Brian C. Costa, Alvarez, Feltman, Da Silva & Costa, PL, Miami, for Plaintiff. Jeffrey
M. Hearne, Legal Services of Greater Miami, Inc., Miami, for Defendant.
ORDER GRANTING DEFENDANT’S
MOTION TO DISMISS

THIS CAUSE came before the Court on Defendant’s Motion
to Dismiss, and after holding a hearing on May 2, 2022,
the Court rules as follows:

Florida Statute § 83.56(5)(c) provides that subsidized landlords do
not waive their right to evict by accepting rental subsidies, “however,
waiver will occur if an action has not been instituted within 45 days
after the landlord obtains actual knowledge of the noncompliance.”
Defendant asks this Court to dismiss the eviction complaint pursuant
to Florida Statute § 83.56(5)(c) because Plaintiff failed to institute this
action within 45 days after it obtained actual knowledge of the alleged
lease violation.

The Court considered the following facts from the Complaint
which are relevant to this Motion: Defendant and her children reside
at a property which receives rental subsidies from HUD. On July 18,
2016, Plaintiff drafted a termination notice to Defendant. The notice
alleges Ms. Axen violated her lease by engaging in criminal activity
and references an arrest which occurred on June 29, 2016. At the
latest, Plaintiff had actual knowledge of the alleged noncompliance
when it drafted the notice on July 18,2016. Plaintiff filed this eviction
action on September 16, 2016—60 days after drafting the notice.

Before arguing on the merits, Plaintiff once again raised that
Defendant failed to comply with § 83.60 because she failed to attach
any “papers” to support her Motion to Determine Rent. The Court
already rejected this argument during the hearing on the Motion to
Determine Rent. The Third District Court of Appeal’s opinion
mandated this Court to conduct a hearing on the motion to determine
rent, which it did, and Defendant complied with this Court’s order to
deposit rent.

Plaintiff argues it complied with § 83.56(5)(c) by serving the
termination notice within 45 days of the noncompliance and the
landlord does not waive the right to file an eviction complaint under
paragraph (c) if it exercised the right to terminate the tenancy by
serving a notice of termination within 45 days. Plaintiff asserts that the
“waiver” discussed in subsection (5)(c) refers to the right to terminate

and not to the right to file suit and that to find otherwise would be to
deem 83.56(5)(c) to be a statute of limitations without identifying
itself as same. Finally, Plaintiff argues that the restrictions placed on
Plaintiff for conditions and waiting periods precedent to the filing of
a lawsuit make it extremely difficult, and sometimes impossible, to
file suit within 45 days, supporting that the subsection must refer to the
termination of the tenancy.

The Court is unpersuaded by these arguments. Instituting an action
means filing the eviction lawsuit with the court. This plain meaning is
supported by the numerous cases cited in Defendant’s Memorandum
of Law, including SP OV Apartments. v. Thomas, 29 Fla. L. Weekly
Supp. 33b (Duval Cty. 2020), and two previous decisions from this
Court, Miami-Dade Cnty. v. Smith, 17 Fla. L. Weekly Supp. 719b
(Miami-Dade Cty.2010); POAH Cutler Meadows LLC'v. Hervas, 17
Fla. L. Weekly Supp. 468b (Miami-Dade Cty. 2009). This interpreta-
tion of what it means to institute an action is consistent with Rule
1.050 of the Florida Rules of Civil Procedure which states that
“[e]very action of a civil nature shall be deemed commenced when the
complaint or petition is filed[.]”

Since Plaintiff filed its eviction complaint 60 days after obtaining
actual knowledge of the alleged noncompliance, Plaintiff waived its
right to evict Defendant. For the reasons set forth above, and as set
fo